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No. 5435. | 

i 

Indemnity Insurance Company of North America, a Cor¬ 
poration, Appellant, 

vs. 

Robert J. Hoage, Deputy Commissioner for District of 
Columbia of the United States Employees’ Compensation 
Commission, et al. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 52413. | 

Indemnity Insurance Company of North America, a Cor¬ 
poration, Plaintiff, 

vs. 

Robert J. Hoage, Deputy Commissioner for District of 
Columbia of the United States Employees’ Compensation 
Commission, Defendant. 

United States of America, 

District of Columbia , ss: 

i 

Be it remembered, That in the Supreme Couift of the 
District of Columbia, at the City of Washington^ in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the abov0-entitled 
cause, to wit: 

' \ 
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1 Bill for Injunction. 

Filed February 5, 1931. 

in the Supreme Court of the District of Columbia, Holding 

Equity Court. 

In Equity. 

No. 52413. 

Indemnity Insurance Company of North America, a Cor¬ 
poration, Plaintiff, 

vs. 

Robert J. Hoage, Deputy Commissioner for District of 
Columbia of the United States Employees’ Compensation 
Commission, Defendant. 

The Bill of Complaint of the plaintiff, Indemnity Insur¬ 
ance Company of North America, respectfully represents 
unto the Court as follows: 

1. Said plaintiff is a corporation organized and existing 
under the laws of the State of Pennsylvania, is engaged in 
business in the District of Columbia and brings this suit in 
its own right. 

2. The defendant, Robert J. Hoage, is a citizen of the 
United States, a resident of the District of Columbia and is 
sued as Deputy Commissioner for the District of Columbia, 
of the United States Employees’ Compensation Commis¬ 
sion. 

3. On April 6th, 1930, and for several years prior thereto, 
Karl F. Voehl, a resident of the State of Maryland, was 
employed by the National Electrical Supply Company, a 
corporation organized and existing under the laws of the 
State of Virginia and having its principal place of busi¬ 
ness at 1328 New York Avenue, Northwest, in the City of 

Washington, District of Columbia, said Company 

2 being hereinafter described as the “employer.” 

4. Pursuant to the provisions of an Act of Con¬ 
gress approved March 4,1927, (44 Stats. L. 1424) known as 
the Plongshoremen’s and Harbor Workers’ Compensation 
Act,” which was made applicable to certain employments 
in the District of Columbia by an Act approved May 17, 
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1928, (45 Stats. L. 600), plaintiff had issued to| said em¬ 
ployer and there was in force on April 6, 1930, ai policy of 
insurance, No. WC-196070 insuring payment of compensa¬ 
tion in case of injury to or death of said employer’s em¬ 
ployees arising out of and in the course of their employ¬ 
ment. 

5. On Sunday, April 6th, 1930, while said Voelil was 
driving an automobile, owned by him, from his hbme, Seat 
Pleasant, Maryland, towards the City of Washington, in a 
westerly direction along Central Avenue near the intersec¬ 
tion of 52nd Street, Northeast, in the District of Columbia, 
said automobile, as a result of the steering gear (becoming 
out of order or defective, was upset and said Voelil was 
seriously injured thereby. 

6. Due notice of said injury was given by said Voelil to 
his said employer, to the plaintiff and to the defendant, and, 
after an investigation of the facts by the plaintiff and by 
the defendant, the defendant notified the plaintiff’s agent, 
in a letter dated July 2, 1930, that from the evidence pre¬ 
sented to his office up to that date, it appeared tljiat Yoehl 
was injured while travelling in his own automobile from his 
home to his employer’s place of business; that lie was not 
shown to have been on a special errand for his employer at 
the time of his injury, nor was it shown that he had arrived 

at his place of employment, nor that the Employer 
3 provided the means of transportation for him to and 
from his work; that the hazard to which Voelil was 
subjected at the time of his injury was a traffic hazard and 
not one incidental to his occupation and “if these facts are 
correctly stated, it would not seem that the injury arose out 
of or occurred in the course of employment.” A true copy 
of said letter dated July 2, 1930, is hereto attached marked 
“Plaintiff’s Exhibit 1” and prayed to be read as a part 
hereof. 

7. Thereafter on or about October 7, 1930, sajid Voelil 
filed with the defendant a formal claim for compensation, a 
copy of said claim appearing on page 62 of the transcript 
hereto attached marked “Plaintiff’s Exhibit 2.” j 

8. Thereafter the plaintiff duly notified the defendant 
that the question of its liability under said Compensation 
Act was controverted and the defendant ordered a hearing 
thereon. 


i 

i 
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9. At such hearing held before the defendant on Decem¬ 
ber lltli, 1930, it was admitted by plaintiff that said em¬ 
ployer was subject to the provisions of said Compensation 
Act at the date of the injury on April 6, 1930; that the rela¬ 
tionship of employer and employee existed at that time 
between said Supply Company and Voehl; that due notice 
was given of the injury; that Voehl’s wages amounted to 
about $45 per week so that, in case of temporary total dis¬ 
ability, if he was entitled to any compensation at all, he 
would be entitled to the maximum compensation of $25 per 
week under Section 6 and to medical treatment under Sec¬ 
tion 7 of said Act, but plaintiff denied that said injury 
arose out of or in the course of said Voehl’s employment 
and denied that Voehl was entitled to any compensation 
whatever. 

10. At said hearing, besides the testimony of a 
4 physician concerning the injuries, only two witnesses 
testified on behalf of said Voehl, namely, Hugh L. 
Finnigan and C. Leslie McCrea. Their testimony is fully 
set forth in the complete transcript of said hearing, which 
is hereto attached marked “Plaintiff’s Exhibit 2” and 
prayed to be read as part hereof. Omitting details, said 
witnesses testified substantially as follows: 

Hugh L. Finnigan, Voehl’s brother-in-law, living at Car- 
mody Hills, about half a mile from Voehl’s home on A 
Street, in Seat Pleasant, Maryland, testified that early in 
the morning on Sunday, April 6, 1930, Voehl came to Finni¬ 
gan ’s home and asked Finnigan to go with him to his em¬ 
ployer’s warehouse in Washington to help him get a load 
of ashes, which they planned to dump on A Street in the 
mud in front of the house, Voehl saying that he needed help 
to lift the big cans of ashes, but he did not need any help in 
cleaning up the warehouse; they then went back to Voehl’s 
home, had breakfast there, then started to the warehouse 
located at 1328 New York Avenue N. W., in Washington. 
Voehl driving his own car, and after crossing the District 
Line, the accident occurred at 52nd Street and Central 
Avenue N. E.; that after the accident, while on the first aid 
table, Voehl was worrying about the ashes, “that was the 
only thing that bothered him,” and Finnigan, with the 
help of another brother-in-law, borrowed a truck and, at 
Voehl’s request, removed the ashes from the Supply Com- 
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pany’s plant and dumped them on Carmody Road; they 
did not plan to go on any personal errands going jfco or com¬ 
ing from the warehouse; they expected to drive to the 
warehouse, pick up the Company’s truck and jmove the 
ashes; Voehl also said something about cleaning up the 
plant; Finnigan made no charge for his services; he had 
accompanied Voehl to the warehouse on oiily one oc- 

5 casion previously and then, after working! hours, he 
helped Voehl load and haul a truck load |of lumber 

and trash to Voehl’s home where the lumber was used for 
kindling wood and the trash was destroyed; on cither occa¬ 
sions, Voehl had brought ashes and trash out toi his home 
and Finnigan had helped him to dump them. 

C. Leslie McCrea, manager of the refrigeratiojn division 
of the Supply Company, testified that Voehl was j employed 
under him as “Head of products division,” and, in that 
capacity, supervised unloading refrigerators, placing them 
in the warehouse, unpacking, delivery and installation in 
customers’ homes; he was charged with seeing tjhat build¬ 
ings were kept in proper order and fire rules complied with; 
his regular hours were from 7:30 a. m. to 5:30 p. ifi. on week 
days; the Company, at its expense, put a telephone in his 
house and when customers called after store hohrs, Voehl 
would take care of the call personally or instruct one of 
the service men to do so, as they maintained 24 hour service 
on their refrigerators; Voehl was trusted with a key to 
the warehouse for that purpose; as manager of the ware¬ 
house and service, Voehl had charge of overtirhe for all 
employees and on Monday morning each week, he submitted 
a memorandum of his own overtime as well as that of other 
employees; employees, who owned automobiles, when on 
service calls, were allowed overtime pay and mileage at 
five cents a mile from the time they left their hqmes until 
their return; Voelil’s overtime was never questioned when 
he worked extra hours; McCrea did not know thej condition 
of the warehouse with respect to cleanliness on the day of 
the accident, or the day before, but knows it was their busy 
season and the unpacking of many refrigerators is always 
attended by an accumulation of trash which must be 

6 cleared up; Voehl and other employees were permit¬ 
ted to take boards and trash for their own use, as it 

saved the Company the cost of hauling it away; Voehl had 
about twelve men employed under him at the Warehouse 
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and two service men; tlie removal of the ashes was not a 
part of Voehl’s duty and was not even incidental to the 
operation of the refrigeration department; the taking* away 
of the lumber was not a duty assigned to Voelil; Y oehl was 
not paid for his mileage from his home to and from work 
during the week; “one of the troubles 1 had with Y r oehl 
was that he always insisted on doing too damned much 
work himselfhe would tear a crate to pieces and pile up 
the lumber instead of making others do it; McCrea did not 
know of any Sunday on which Yochl worked previous to 
the accident; the Company did not furnish transportation 
to any employees going to and from work on week days, 
but if they came to work on Sundays for any particular 
purpose, they were allowed mileage from the time they left 
their homes; when the men quit their day’s work and took 
ashes home, they were not paid extra time because they had 
ashes with them, as it was a convenience for the employees 
solelv. 

At the hearing, McCrea was requested to furnish a record 
of payments made to Voelil for overtime and mileage dur¬ 
ing the six months preceding April 6, 1930, and replied by 
letter, dated December 19, 1930, (pages G7-69 of Exhibit 2), 
that the records for 1929 had been destroyed; that Voehl 
had a petty cash fund, out of which he paid himself for 
mileage and overtime and then turned in a memorandum 
thereof, but it was difficult to give an accurate statement of 
dates and amounts; that “based on a study of our entire 
operation for the first three months of 1930 ”, he found an 
instance on Sunday, February 2, 1930, when Voehl came 
to the warehouse without specific instructions, but 
7 for the purpose of (1) removing an exhibit from 
Washington Auditorium at the conclusion of the 
automobile show, (2) to generally arrange and straighten 
up the warehouse, and (3) to take an inventory of stock on 
hand; “on February 3, 1930, we honored his request for 
mileage covering this trip in the amount of 20 miles at 5^ 
per mile, or $1.00, and under date of February 6, 1930, 
we paid him the sum of $11.00 to replenish his petty cash 
fund. Part of the memorandum given us to cover this dis¬ 
bursement of $11.00 shows a payment of $2.25 in connec¬ 
tion with the removal of the automobile show exhibit.” 

Voehl did not testify at the hearing, but in lieu thereof 
filed a statement (pages 63-66), which corroborated and re- 
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peated some of tlie statements above summarised and in 
addition thereto stated that he had to come down quite 
often on Sunday to clean up; that his mileage ainjl time were 
computed from his home until he returned home, was not 
confined to ordered calls to customers’ homes, bujt whenever 
he felt it necessary to make a special trip to tlie building, 
as on the day of the accident, he was paid for nfileage and 
overtime; that he did not have to receive special authority 
from his foreman, but exercised his own discretion as to 
the necessity for the trip; that he had general jorders not 
to let trash accumulate in the building and did jhis utmost 
to see that it was free of all trash, when inspection was 
made every Monday morning; he was unusually busy ana 
handled about 20 or 30 refrigerators per day about the time 
of the accident; this caused trash to accumulate faster, mak- 
ing it necessary for him to come down to the building the 
Sunday of the accident; he would dispose of sthe trash, 
ashes and timber either on the dump, at the hoijies of em¬ 
ployees or at his own home, as it made no j difference 
8 to his employer as long as he rid the building of it. 

11. Said witnesses, with the exception of Voehl, 
were cross-examined by counsel for plaintiff and the sub¬ 
stance of their testimony on such cross-examination is set 
forth in the foregoing paragraph. No other testimony was 
offered by the plaintiff at said hearing. 

12. Thereafter briefs were filed with the defendant on 
behalf of plaintiff and on behalf of Voehl, and ujnder date 
of January 8, 1931, the defendant made and fil^d a com¬ 
pensation order, containing findings of fact and hn award, 
a true copy of which is hereto attached marked 4 ‘Plaintiff’s 
Exhibit No. 3.” Said findings contain a conclusion of law 
that Voehl’s injury arose out of and occurred in the course 
of his employment and said award directs said Supply 
Company and the plaintiff to pay Voehl forthwith compen¬ 
sation for temporary total disability, beginning April 6, 
1930, to January 3, 1931, a period of 39 weeks,;at $25.00 
per week, amounting to $975.00, and to continue to;pay com¬ 
pensation beginning January 4, 1931, at $25.00 ]ber week, 
payable every two weeks, until further order of defendant; 
to pay Voehl’s attorney, Israel J. Mendelson, $50;for legal 
services and to provide medical and hospital treatment in 
accordance with Section 7 of said Compensation Act as the 
nature of the injury and process of recovery ma\f require. 
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13. Plaintiff avers and charges that Voelil’s said injury 
did not arise out of or in the course of his employment; that 
Voehl’s said claim does not come within the provisions of 
said Compensation Act; that said compensation order, find¬ 
ings of fact and award are “not in accordance with law,’ r 
and are not supported by, but are directly contrary to the 
evidence presented to the defendant at said hearing. 

9 "Wherefore, in consideration of the premises, plain¬ 
tiff prays: 

1. That a writ of Subpoena be issued by this Court against 
said defendant, Robert J. Hoage, Deputy Commissioner, re¬ 
quiring him, by a day certain to be therein named, to appear 
herein and answer the exigencies of this Bill of Complaint; 

2. That an injunction issue, pendente life and perma¬ 
nently, restraining the enforcement of said compensation 
order and award and requiring the defendant to vacate and 
set the same aside; 

3. That the payment of said award be stayed, pending 
final decision herein; 

4. That the plaintiff may have such other and further 
relief as the nature of the case may require and to the 
Court mav seem proper. 

INDEMNITY INSURANCE COMPANY 
OF NORTH AMERICA, 

By E. W. MILLER, 

Its Vice-President. 

McKENNEY, FLANNERY & CRAIGHILL, 

By G. B. CRAIGHILL, 

TEBBS & MYERS, 

Attorneys for Plaintiff. 

District of Columbia, ss: 

I, E. W. Miller, being first duly sworn on oath depose 
and say that I have read the foregoing Bill of Complaint 
by me subscribed as Vice President of the plaintiff, the In¬ 
demnity Insurance Company of North America, and I know 
the contents thereof; that the facts therein stated of 

10 my personal knowledge are true and those stated 
upon information and belief, I believe to be true. 

E. W. MILLER. 


9 


R. J. HOAGE, DEPUTY COMME., ETC., ET AL. 

Subscribed and sworn to before me this 4th day of Feb¬ 
ruary, 1931. 

[notarial seal.] ELEANOR R. BIRD, 

Notary Public . 

My commission expires at the end of next session of 
Senate. 

11 “Plaintiff’s Exhibit No. 1.” 

52413. | 

United States Employees’ Compensation Commission, 
District of Columbia Workmen’s Compensation Act, 
Room 400 Investment Building, Washington, D> C. 

Commissioners: Bessie P. Brueggeman, Chairman; Harry 
Bassett, John M. Morin. Robert J. Hoage,j Deputy 
Commissioner. 

i 

In reply refer to File No. —. 

July 2|, 1930. 

Ralph W. Lee & Company, 

1508 L Street N. W., j 

Washington, D. C. 

Gentlemen : 

Regarding the case of Karl F. Voehl vs. the National 
Electric- Supply Company, it is noted that you have sub¬ 
mitted certain facts to this office for consideration; with re¬ 
spect to the compensability of the case. 

From the evidence presented to this office to dhte it ap¬ 
pears that the facts in the case are as follows: 

(1) Mr. Voehl was injured in an automobile accident on 

or about Sunday, April 6, 1930, while travelling from his 
home to his employer’s place of business, the jNational 
Electrical Supply Company at 1330 New York Avenue N. 
W., Washington, D. C. j 

(2) It is presumed that Mr. Voehl reported to this place 
daily, furnishing his own car as means of transportation to 
and from his work. 

(3) The employer paid Mr. Voehl mileage for the use 
of his car when he went on special errands, but he was not 
shown to have been on a special errand for the employer 


i 





10 


INDEMNITY INSURANCE CO. OF N. A. VS. 


at the time of his injury, nor was it shown that he had ar¬ 
rived at his place of employment. 

(4) It has not been shown that the employer provided 
the means of transportation for the claimant to and from 
his work. 

(5) The hazard to which the claimant was subjected at 
the time he was injured was a traffic hazard and not one in¬ 
cidental to his occupation. 

If these facts are correctly stated, it would not seem 
that the injury arose out of or occurred in the course of 
employment. If, however, there are other facts which 
would alter the status of the case they should be submitted 
for further consideration by this office. 

Yerv trulv vours, 


E. J. HO AGE, 

Deputy Conimissioner. 


RJH/1. 


12 Plaintiff's Exhibit No. 2. 

United States Employees' Compensation Commission for 

the District of Columbia. 

Before Hon. E. J. Hoage, Deputy Commissioner for the 

District of Columbia. 

No. 322-33. 

Karl F. Voehl, Claimant, 
vs. 


National Electric- Supply Co., Employer; Indemnity 
Insurance Company of North America, Insurance 
Carrier. 

Transcript of Testimony at Hearing . 

Pursuant to notice, this matter was heard before Honor¬ 
able E. J. Hoage, Deputy Commissioner, United States 
Employees' Compensation Commission, at Washington, D. 

O., on the 11th day of December, 1930, at-. 

Appearances: Israel J. Mendelson, Esq., Attorney for 
Claimant; Frank H. Myers, Esq., Attorney for Respondent. 


11 


R. J. HOAGE, DEPUTY COM MR., ETC., ET AL. 

13 The Deputy Commissioner: This is the case of Karl 
F. Voehl, claimant, against the National j Electric- 

Supply Company, the employer, and the Indemnity Insur¬ 
ance Company of North America, the insurance carrier. 

Having been formally set for hearing the cas0 is pre¬ 
sented for consideration at this time. 

The parties present are: Is the claimant preseiit? 

Mr. Mendelson: No; the claimant is incapacitated. 

Tlie Deputy Commissioner: Then you are representing 
the claimant, Mr. Mendelson? 

Mr. Mendelson: Yes. 

The Deputy Commissioner: And what witnesses have 
you? 

Mr. Mendelson: I have Mr. Hugh L. Finniganjand Mr. 
C. Leslie McCree and Dr. R. Apgar. 

The Deputy Commissioner: Representing the respond¬ 
ent is Mr. Frank H. Myers? 

Mr. Mvers: Yes. 

The Deputy Commissioner: What witnesses have you, 
Mr. Myers? j 

Mr. Myers: We have no witnesses. 

The Deputy Commissioner: Mr. Myers, you aije repre¬ 
senting the respondent, the insurance carrier? 

Mr. Myers: Yes. 

The Deputy Commissioner: Do you admit that 

14 the employer, Mr. Myers, was subject to the pro¬ 
visions of the District of Columbia Workmens Com¬ 
pensation Act at the date of the alleged injury? 

Mr. Mvers: Yes. ! 

* 

The Deputy Commissioner: And do you admit, Mr. 
Myers, that the relationship of employer and employee ex¬ 
isted at the date of the alleged injury? 

Mr. Myers: The relationship; that is, no duties were 
being performed for the employer. 

The Deputy Commissioner: I mean the relationship of 
employer and employee existed on that date? 

Mr. Myers: Yes. j 

The Deputy Commissioner: How about the notice of in¬ 
jury, Mr. Myers? 

Mr. Myers: I admit due notice of injury. 

The Deputy Commissioner: You admit that due notice 
of injury was given to the employer and to the Deputy 
Commissioner? 
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Mr. Myers: Yes. 

The Deputy Commissioner: Well, now, how about the 
wages? Can we agree, so that we won’t have that ques¬ 
tion, on that? 

I believe it will be necessary because of statements con¬ 
tained in the file of the Deputy Commissioner that the 
actual earnings of the employee for one year preced- 

15 ing the date of the injury — furnished the Deputy 
Commissioner by the employer and I so order. 

Will you admit that statement if it is under the signa¬ 
ture of the employer, Mr. Myers? 

Mr. Myers: Yes. 

The Deputy Commissioner: Will that be agreeable to 
you, Mr. Mendelson? 

Mr. Mendelson: Yes. 

Mr. McCree (representative of the employer): You can 
put in a statement that they were approximately $2500. 

The Deputy Commissioner: I will have to have it in a 
definite record signed bv vou, under oath, before a notarv 
public, and introduce that as part of the proceedings, and 
we agree that it will be considered part of the proceedings. 

Mr. McCree: All right. 

The Deputy Commissioner: Can we agree, for the pur¬ 
pose of this hearing, gentlemen, that it was approximately 
-2500 ? 

Mr. Mvers: I will agree that it is a maximum case. Both 
the employee and the employer claim that. 

The Deputy Commissioner: Then we can agree that it is 
a maximum case? 

Mr. Mendelson: Yes. 

Mr. Mvers: Yes. 

The Deputy Commissioner: Now, Mr. Mendelson, 

16 will you make a statement of what your claim is in 
this case, for the purposes of the record? 

Mr. Mendelson: Mr. Karl F. Voehl was employed by the 
National Electric Supply Company- 

The Deputy Commissioner (interposing): That is ad¬ 
mitted. 

Mr. Mendelson: And, on Sunday, April 6th, around 8 
o’clock, he left his home in company with Mr. Finnigan, his 
brother-in-law, to go to the plant, that is the building of 
the National Electric Supply Company, to clean up the 
place. 


I 
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The Deputy Commissioner: Your claim is he leff, in the 
performance of his duty, to go to this particular place? 

Mr. Mendelson: Yes. 

The Deputy Commissioner: That will be sufficient!. 

Mr. Mendelson: And, on the way to the plant, jin that 
capacity, he was met with an accident in which he jwas in¬ 
jured. 

The Deputy Commissioner: And you are claiming com¬ 
pensation for temporary total disability from the 'date of 
the injury to the present time and still continuing? j 

Mr. Mendelson: Yes, and still continuing. 

The Deputy Commissioner: And you are making claim 
for medical treatment, and so forth, in accordance wfitli sec¬ 
tion 7 of the Act? 

Mr. Mendelson: Yes. 

The Deputy Commissioner: Now, Mr. Myers, what is 
your denial? 

17 Mr. Myers: We deny that the injury arose during 
the course of employment and while performing 
duties for the employer. 

The Deputy Commissioner: Then, you deny that it arose 
out of or in the course of the employment as provided in 
the Act? 

Mr. Myers: Yes. 

+> t 

The Deputy Commissioner: I think at this time that I 
had better make part of this record Form D. C. C.| A.-303, 
entitled: “Employee’s Claim for Compensation” filed in 
the office of the Deputy Commissioner on October 30th, 
1930, in accordance with the District of Columbia; Work¬ 
men’s Compensation Act, in which it is indicated that Karl 
F. Voehl, the employee, was in the employ of the National 
Electric Supply Company and was injured on the 6th day 
of April at about 8:30 o’clock a. m. Is that correct, Mr. 
Myers ? 

" i 

Mr. Mvers: That is what the form savs. 

V * 

(The document in question was thereupon marked: 

“Claimant’s Exhibit No. 1” and, as such, is filed in the 

• 7 1 

office of the Deputy Commissioner with the original papers 
in this case.) 

The Deputy Commissioner: All right, Mr. Meijdelson, 
you may proceed to set up your case. 
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First, I will swear the witnesses, Mr. Finnigan, 

18 and Mr. McCree. 

Mr. Mendelson: All right. 

(Thereupon Hugh L. Finnigan and C. Leslie McCree 
were duly sworn by the Deputy Commissioner.) 

The Deputy Commissioner: You may proceed, Mr. Men¬ 
delson. 

Mr. Mendelson: All right, I will call Mr. Finnigan. 

Mr. Myers: Suppose we exclude Mr. McCree while the 
other witness is testifying. 

The Deputy Commissioner: You may, but he is the em¬ 
ployer here. 

Mr. Myers: But, he is not our witness, however. 

(At this point Mr. McCree retired from the hearing 
room.) 

Thereupon Hugh L. Finnigan was called as a witness for 
and on behalf of the claimant and, having been previously 
duly sworn, as above indicated, was examined and testified 
as follows: 

Direct examination. 

By Mr. Mendelson: 

Q. Mr. Finnigan, you knew Mr. Voehl? A. Yes, sir. 

The Deputy Commissioner: What is your full 

name? 

19 The Witness: Hugh Larkin Finnigan. 

By the Deputy Commissioner: 

Q. And your address? A. 6603 Carmody Road, Carmody 
Hills, Marvland. 

The Deputy Commissioner: All right. 

Bv Mr. Mendelson: 

Q. You know Mr. Voehl? A. I certainly do. 

Q. Is he related to you? A. He is my brother-in-law. 

Q. Did you have occasion to be with Mr. Voehl on or 
about April 6th, 1930? A. As to the exact date I cannot 
swear, but I was with him if you are referring to the time of 
the accident, yes. 
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i 

i 

Q. Yes. Now, wdll you state the occasion and if anything 
unusual happened on that date t 

i 

The Deputy Commissioner: I think we can admit there 
was an accident and he suffered an injury. Cannot j we ad¬ 
mit that, Mr. Myers? j 

Mr. Myers: I imagine we can. 

The Deputy Commissioner: An injury on the trip. 

Mr. Myers: Yes. 

The Deputy Commissioner: So we won’t have tb waste 
time on that. 

20 Mr. Mvers: No. 

•/ i 

I 

! 

By Mr. Mendelson: 

Q. Well, what reasons did he give you for your accom¬ 
panying him that day? A. Well, he came over to the house 
that Sunday morning and told me he would like mje to go 
with him to the warehouse, that he hated to bothe? me so 
earlv in the morning but he had to move the ashes there and 
needed help for that but he could clean up the warehouse, 
he said, and he said he did not need any help for that. That 
is the reason he asked me to accompany him. 

Q. Did you ever have occasion to go with him previous 
to this time? A. No, I did not go to the warehouse clean¬ 
ing up with him except one evening I went with him after 
working hours; we went there and we took a truck |load of 
trash away. 

Q. What did you do after the accident? A. After; the ac¬ 
cident I got in touch with my other brother-in-law who lives 
in Silver Spring. 

By the Deputy Commissioner: 

Q. What is his name? A. Andrew Archer and, together, 
we went in and borrowed a truck from Mr. Monroe who 

i 

does quite a little hauling for the National Electric- Com¬ 
pany and him and I removed the ashes because my brother- 
in-law said that they had to be removed and Tyhile he 

21 was on the first aid table he was worrying at)out the 
ashes and said they had to be gotten away from 

there. That was the only thing that bothered him. 

By Mr. Mendelson: j 

Q. Was it at his request that you went to the plaht? A. 
Yes. 
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Q. And you did remove ashes that day? A. Yes. 

Q. What else did you do around there? A. That was all. 
We did not go to the warehouse. We had no authority to 
go there. 

Q. What did you do with the ashes? A. The ashes were 
dumped on Carmody Road. 

Q. Where is that with reference to the home of Mr. 
Voehl? A. With reference to the home of Mr. Voehl, that 
would be about five blocks away from Carmody Road—I 
would sav a half a mile it would be to Mr. VoehPs residence. 
We took the truck out from there after we loaded it with 
ashes, we took the truck out and we tried to salvage his 
machine and could not do it, and then we dumped the ashes. 

Q. What is the nature of the dumping place, a public one? 
A. Yes, a public road, a county road. 

22 Q. Had you planned to go to any other place on 
the day of the accident? A. After he was through 
with his work, yes. After he was through with what he 
said he had to do we had planned, as we always had done, 
traveling down the country. 

Q. Did you plan to go on any errands on your way back 
home? A. No. 

Q. By “errands” I mean personal errands. Is that what 
you refer to? A. No errands of any kind, either going into 
there or coming back to the house again. 

Mr. Mendelson: That is all. 

Cross-examination. 


By Mr. Mvers: 

Q. Mr. Finnigan, have you ever gone to move the ashes 
there before this time? A. No, the only time I went there 
and Mr. Voehl was using the company truck and would 
bring the ashes out to his place and loads of trash and then 
I would help him dump them. 

Q. When was that? A. That happened often, practically 
off and on as every winter he had been working there. 

Q. Was the company truck used on each one of 
23 those occasions? A. Yes. 

Q. How did you expect to move the ashes this time ? 
A. Mr. Voehl was to use the company’s truck. 
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i 

i 

Q. You drove in with Mr. VoehPs car and you were to 

pick up the- A. (Interposing-.) We were to pick up the 

truck at the warehouse. Well, Mr. Voehl was to do that. 

Q. Where was that truck! A. In the warehouse. 

Q. He was to pick up the truck at the warehouse and 
move the ashes! A. Yes, sir. 

Q. Was it your intention to do anything else beside move 
the ashes that day! A. He had said something about clean¬ 
ing up the plant for Monday morning. 

Q. What was your intention to do in reference: to clean¬ 
ing up the plant! Were you to help him clean up the plant! 
A. No, he said—I gladly would have helped hint—but he 
said that he would not bother me except for the qshes; the 
other work he would have done himself but he could not 
lift the big galvanized cans of ashes. 

Q. Who lifted the ashes on previous occasions! 

24 A. He had his son help him, his oldest son, Jris oldest 

boy. | 

Q. You had only once been before to the warehouse to 
assist Mr. Voehl! A. Yes. 

Q. When was that! A. Oh that has been, that; has been 
over a year ago. 

Q. What was the occasion of that! A. Thai: was up 
there loading lumber and boxes of trash on the truck. 

Q. Where did you take those! A. That was taken out 
to his house. 

Q. Was Mr. Voehl given those things as part bf his du¬ 
ties! A. Why, all that lumber and stuff there, from what I 
have seen personally, why, goes to all the employees there. 

i 

The Deputy Commissioner: I think the question and an¬ 
swer both ought to be stricken. He does not jknow the 
duties at the plant. 

Mr. Myers: The question was not as to his duties, but 
what he did with the things. 

The Deputy Commissioner: Read the questioh and the 
answer. 

The Reporter (reading): ' 

25 “Q. Was Mr. Voehl given those things hs part of 
his duties! A. Why, all that lumber and stuff 

2—5435a 
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there, from what I have seen personally, why, goes to all 
the employees there.” 

The Witness: That is something I cannot answer. 

By Mr. Myers: 

Q. What did Mr. Voehl do with the kindling wood when 
you went there a year ago and helped him move it! A. 
That was used, that was used, any that was any good was 
used and the rest of it was burned. 

Q. Was it taken to his home? A. To the lots adjoining 
his place. 

Q. And the kindling wood was taken to his own home? 
A. Yes. 

Q. And he used it for himself? A. Yes, sir. 

Q. You did not live with him? A. No. 

Q. You are not employed by the National Electric- Supply 
Company? A. I never have been; rather, I have had occa¬ 
sion, the other evening, to be employed by them a few 
hours. 

Q. Who are you employed by regularly at this time? A. 
Right at the present time I am one of the army of the un¬ 
employed but I am still on the payroll, subject to 
26 call, from Thomas Culler, painter and decorator, at 
726 Coloradb Building, the Hamilton Decorating 
Company. 

Q. Will you be good enough to set up the route you took 
as you went to the warehouse on the date of the acci¬ 
dent? A. Certainly. We took the road—Mr. Voehl came 
to my house with me on Carmody Road. 

Q. Where does Mr. Voehl live? A. He lives at 2nd and 
A Street, Seat Pleasant, Maryland. 

Q. All right, now. What was the first route you took? 
A. The first road that we went on, if you want the whole 
route? 

Q. Yes? A. We went on A Street to Chapel Road- 

Q. (Interposing.) I understand he picked you up first? 
A. He picked me up first, at my house. 

Q. Wliere is your house? A. On Carmody Road. 

Q. What is the address? A. 6603. 

Q. Is that northeast or northwest? A. That is Seat 
Pleasant, outside of Seat Pleasant, Carmody Hills. 

Q. How far from Mr. VoehPs house is that? A. 
That is about half a mile. 
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Q. In which direction, toward the city or away? A. 
Toward the city. 

Q. East or west? A. Now, you have me. I do jiiot know 
the directions out there. 

Q. All right. When he picked you up, where) did you 
go next? A. We went past, we went back past Mij. VoehPs 
house. 

Q. You went back past his house? A. Yes. 

Q. Then where did you go? A. From there we | went out 
A Street to Chapel Road. j 

Q. Then where? A. And we turned right intc[ Central 
Avenue. 

Q. All right. Where next? A. We continued! through 
Capitol Heights. 

Q. All right? A. And across the District line,; and the 
accident happened at 52nd Street and Central Avenue. 

Q. What time did you leave vour house? A. I left my 
house about 8 o’clock. 

Q. 8 a. m. in the morning? A. Yes. 

28 Q. And when you went back to the Yoehl bouse, did 
you stop there? How long did you stop jthere at 
Mr. Voehl’s house? A. We stopped there somewhere 
around about fifteen minutes or a half an hour. jWe had 
breakfast there. 

Q. So you left Mr. VoehPs house at about what time? 
A. We left there at approximately 8:30. 

Q. What time did the accident happen? A. Tjlie acci¬ 
dent happened—it could not have happened in about fifteen 
minutes from that time. 

Q. About 8:45 ? A. Around 8:45, yes. 

Q. You stated in your direct examination that after you 
were through this particular work at the warehouse you 
planned to go somewhere else? A. Yes, we planned to go 
somewhere else, to Mr. VoehPs house and from there we 
were going down- 

Mr. Mendelson (interposing): That is immaterial. 

The Witness: We were going, on that trip, that trip that 
we make every weekend, and, in fact, I still makej it. 


i 
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By Mr. Myers: 

i 

Q. You have only had one other occasion, and that was 
about a year ago, on which occasion you went with 

29 Mr. Voehl to help him? A. Yes, to my knowledge; it 
might have been other times, but I do not remember. 

Mr. Myers: I think that is all I have to ask this witness. 

By the Deputy Commissioner: 

Q. Who paid you for your services this day, anybody? 
A. Why that day I worked with Mr. Voehl there was no 
service, no charge at all; it was just voluntary. 

Q. On the previous occasion did you get paid for your 
services? A. No. There was only once that I was ever 
paid by the National Electric- Company and that was just a 
few nights ago. 

By Mr. Mendelson: 

Q. You did this purely for Mr. Voehl? A. Yes, to help 
him out. 

Q. The route you had taken to go to the National Elec¬ 
tric- Supply Compnay, was that the shortest route to the 
plant ? 

Mr. Myers: I think the facts speak for themselves on 
that, Mr. Mendelson. 

By the Deputy Commissioner: 

Q. Is that the route he travelled every day? A. That 
is the route that he travelled every 'day and it is the route 
that I travel; but, there is a shorter route. We do 

30 not travel it because it is more winding. 

By Mr. Mendelson: 

Q. Now, you spoke before of the disposition of the lum¬ 
ber and trash. Did you ever see him dispose of the trash, 
that is, outside of the ashes? A. You mean destroy them? 

Q. Yes? A. He destroyed right at his place. 

Q. Was there any use made of the lumber? A. Just 
kindling wood, that’s all. 

Q. Was it all used for kindling wood? A. No, lots of 
it could not be used for kindling wood and it was destroyed, 
those free ply boxes were all destroyed. 
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i 

Q. It was brought out there and then destroyed? A. 
Yes. 

Mr. Mendelson: That is all. 

(The witness thereupon was excused and retired from 
the witness stand.) 

Thereupon C. Leslie McCree was called as ia witness 
for and on behalf of the claimant and, having b<jien previ¬ 
ously duly sworn as above indicated, was examined and 
testified as follows: 

i 

i 

31 Direct examination. 

i 

By the Deputy Commissioner: 

Q. State your full name, please, for the record? A. C. 
Leslie McCree. 

Q. And your address? A. 3300 Cathedral Avenue, 
Northwest. 

By Mr. Mendelson: j 

Q. What is your employment? A. I am manager of the 
refrigeration division of the National Electric- Supply Com¬ 
pany. 

Q. As manager of the refrigeration division, what are 
your duties? A. Complete charge of the sale, delivery, 
installation, collecting and seeing that refrigerators are 
paid for. 

Q. You have charge of all the men working iii that de¬ 
partment? A. I do. 

Q. And charge of their payroll? A. I do. That is, I 
have general charge of it. I fix the payroll; it ijs handled 
through the accounting department. 

By the Deputy Commissioner: 

Q. Do you have supervision of the work of Mr. Voehl? 
A. Yes. 

i 

i 

32 Mr. Mendelson: I am coming to that. 

The Deputy Commissioner: All right. ! 

Bv Mr. Mendelson: 

Q. Mr. Voehl was employed in your division I? A. He 
was. 

i 

i 


! 
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Q. What is the length of his employment there? A. He 
has been—the refrigeration division of the National Elec¬ 
tric- Supply Company is about four years old. Mr. Voehl 

previously was employed in other divisions of the company 
for a total period of around sixteen years; about that. 

Q. In what capacity was Mr. Voehl employed in your di¬ 
vision? A. Mr. Voehl had charge, first of all, of the main¬ 
tenance and operation of the warehouse and, second, he 
was charged with seeing that service on refrigerators in 
operation in customers ’ homes, etc., was maintained. We 
called it: “Head of the products division”. 

Mr. Mvers: I did not hear that. 

The Witness: I said we call it: “Head of the products 
division.’ ’ 

By Mr. Myers: 

Q. Head of the product- division? A. AYe divide the 
business into sales, products and accounting. 

33 By Mr. Mendelson: 

Q. You mentioned the maintenance and operation of the 
warehouse. AATiat were his duties under that heading? A. 
Mr. \ r oehl supervised the unloading of the refrigeration 
units, refrigerators, 1 placing them in the warehouse, un¬ 
packing, examination before delivery, delivery, and in¬ 
stallation in customers’ homes. 

Q. AYhat would his duties, if any, be with reference to 
the maintenance of the plant itself, the buildings, rather? 
A. Mr. A r oehl was charged with seeing that the buildings 
were kept in proper order and that the stock was kept 
in proper order and that the fire rules were all complied 
with, and things of that nature, general duties, that fall in 
a position of that kind. 

Q. What was his salary? 

Mr. Myers: I do not believe we need to go into that. 

The Deputy Commissioner: I would like to have that 
gone into, Mr. Myers, please. 

Mr. Myers: All right. 

The Deputy Commissioner: For other purposes. 
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By Mr. Mendelson: | 

Q. Before I ask you that question, what were his hours? 
A. Mr. Voehl’s regular hours were from 7:30 in the morning 
until 5:30 in the evening, with an hour off for lunch. 

34 In addition to his regular hours he was oh duty all 
of the time, on our call. That is to say, he Vas a very 

willing employee and we kept him purposely fpr taking- 
care of emergencies and seeing that all details were cleaned 
up properly. To that end we put a telephone in }iis house 
and had a system of relaying calls to him; when Customers 
would call in after our regular store hours; that is, our 
watchman would take a call and transfer the call to Mr. 
Voelil and then Mr. Voehl would either take care of the call 
personally or he would call some other service man under 
his direction and tell him to go and take care of fhe thing 
and in that way we maintained a 24-hour a day service on 
our refrigerators which is perfectly natural because if a 
man breaks down, that is if his refrigerators break down on 
Saturday night or Sunday he does not want to wait until 
Monday for service or maintenance. 

Mr. Voehl was trusted with a key to the warehouse for 
that purpose. In other words my recollection is there was 
only one other man beside himself who had access to the 
warehouse at any time in the 24-hour period. 

Q. Who paid for the telephone, Mr. McCree?j A. We 
paid for the telephone. 

Q. What was your method of paying Mr. Voehl ifor these 
calls and his work outside of the regular hours? 

35 A. Mr. Voehl in his capacity as manage^ of the 
warehouse and service had charge of the lovertime 

for all employees and, on Monday morning each jweek, he 
would submit to us a memorandum stating that Such and 
such employees were entitled to so many hours’ overtime 
during the preceding week and, included in that, y-ould be 
himself. 

Now, we calculate, or rather I personally feel that if we 
get a man out, or he goes out on an evening, we jpull him 
out of bed, as we sometimes do, or something like that as -we 
do frequently, we certainly ought to pay him and vte do pay 
him from the time he leaves the house until he gets back, 
and they make up their time accordingly on that basis. 

In addition to that, we have a combination systejn of fur¬ 
nishing transportation. That is, those employees who own 
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their own automobiles we try to assist them in paying for 
them and, naturally, assist ourselves to pay flat mileage a 
flat mileage charge for the use of their automobiles for 
whatever job they go on. If we send them out in the day 
from our warehouse on a job why, with their own car, we 
pay them five cents a mile from the time they leave the 
warehouse until the time they return and, similarly, if they 
are called out from their home at night, we pay them what¬ 
ever the mileage is from their homes to the place they go to 
and from there to their home back. 

36 Now, in the case, for example, where we were to 
£>•0 out to the customer's house and find a unit that 

o 

was stuck—that is, inoperative,—what we would do would 
be to pay the mileage from the employee’s home to the 
house, from the house down to the warehouse, from the 
warehouse back to the house and back to the customer’s 
home; in other words, complete mileage for the trip. 

Q. What was his pay for the time that he spent on such 
work? A. It was calculated out at approximately the same 
rate per hour we paid during the week. 

Q. Approximately how much? A. Well, we never pinch 
pennies. I hesitate to say that. It would be a guess and my 
guess would be, if any, that he would probably collect some¬ 
where around 75 cents to a dollar an hour for the time out¬ 
side of his job; 75 cents probably would be about right per 
hour. 

Q. You refer to these calls as being taken care of outside 
of his regular working hours ? Was he to do any other work 
outside of his regular working hours for which he could 
put in extra time? A. Well, Voehl was one of the most 
conscientious employees I have ever known. Naturally, he 
could not be with us sixteen years without having 

37 been so and we gave him the job and expected him to 
do it. If there was anything that needed to be done 

we could absolutely rely that he would do it and, as far as 
specific or detailed instructions go, it is my own policy not 
to give men specific instructions but to let the men do the 
job and I look for the results more than w r hat we exactly 
tell them to do. 

Q. In other words, did he have control of maintenance in 
the plant as he saw fit? A. Yes. There were certain rules 
that he had to live up to and if they were not lived up to 
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and I happened to go over in the morning—my j policy is 
to drop in the warehouse when least expected—and if it is 
not in order why, then, we talk to them about it!. 

Q. Was it permissible for them to put in more hours, that 
is hours outside of their regular employment? A|. I never 
questioned Voehl’s overtime one bit. I have checked it 
enough to know that he was honest in his statenjents and 
if he put in an overtime charge for five hours or bix hours 
or three hours that week, I am certain it was correct. 

Q. But, was it permissible? A. Yes. 

Q. That was beyond the regular hours? A. Yes, that is 
right. 

38 Q. He would have the privilege of working out¬ 
side the regular hours? A. Yes. 

Q. That is Mr. Voehl? A. Yes. Well, that same thing 
applies too, would apply, to one or two other men we have 
down there. Mr. Voehl was not entirely alone in that state¬ 
ment. 

! 

Q. Speaking of Mr. Voehl on that particular j Sunday: 
would you say that Mr. Voehl had the power to gjo to that 
plant under his duties? A. Yes. 

The Deputy Commissioner: You mean authority or 
power ? 

Mr. Mendelson: Authority. 

The Witness: He had. j 

Bv Mr. Mendelson: 

Q. Could he hand in a slip for the work that he had done 
on that Sundav and make a charge? A. He could. 

Q. Could he have made a charge for the mileage j? A. He 
could. 

Q. You would have recognized it? A. I would. 

Q. Do you know of the condition of the cleanliness of 
the building on or about that date? A. I do not on 

39 the day of the accident, no, I did not knoV of the 
condition, but my subsequent investigation indicated 

the condition; in other words, I was generally familiar with 
the specific condition three or four days previously and 
while I did not actuallv see the warehouse on Saturdav 
afternoon, I have what other people with me, other em¬ 
ployees, told me. 
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Mr. Myers: I object to that. 

The Witness: If that is permissible I will tell it if it is 
not I won’t. 

The Deputy Commissioner: No, only what you know. 

By Mr. Mendelson: 

Q. Do you know what the condition of the plant was? 
A. I know this much: I know that our busy season starts 
in March, our normal month’s business for example- 

The Deputy Commissioner (interposing-): The question 
was about the condition of the building that day. Do you 
know what that condition was l 

The Witness: I do not. 

Bv Mr. Mendelson: 

* 

Q. Or a short time prior to that? 

Mr. Myers: We are not interested in “a short time prior 
to that”. We are interested in what the condition was that 
da}-. 

40 Mr. Mendelson: If Your Honor please, it would 
be material. There would be a- 

The Deputy Commissioner (interposing): If necessity 
arose on this day for any particular thing to be done- 

Mr. Mendelson (interposing): That would be only an ac¬ 
cumulation of things that arose a week prior to that day. 

The Deputy Commissioner: If he knows what the condi¬ 
tion was or if it was in a cumulative process. 

The Witness: I know that the business for the first week 
in April was approximately three times what it had been 
for the weeks preceding, immediately preceding that; in 
the three days prior to the date of the accident we had un¬ 
packed a total of some sixty refrigerators. Now, that ex¬ 
act figure is subject to correction, that is merely approxi¬ 
mate. Now, sixty refrigerators and sixty machine- pro¬ 
duce one hundred and twenty crates and the refrigerator 
is packed in a large heavy board crate, or were at that 
time; I know from previous experience that the unpacking 
of that amount of material and the delivering of that 
amount of material is always attended by a large accumu¬ 
lation of trash and litter which must be cleared up. 
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Bv Mr. Myers: 

Q. But you don’t know that it was not cjeared up 
41 before the day of the accident? A. I do notj 

Mr. Myers: Then I object to the answer again, j 

The Witness: I do know that two or three day$ prior to 
the accident I had called his attention to the necessity of 
keeping it better cleared up. 

i 

Bv Mr. Myers: 

* * 

Q. But you don’t know that it was not cleared up before 
the dav of the accident? A. What? 

Q. I am asking you: You don’t know that it j was not 
4 ‘better cleared up” as you say, the day before thej accident 
or the day of the accident? A. No, I do not. 


The Deputy Commissioner: I think it is a mattjer of lit¬ 
tle importance because if the man was going there as lie 
customarily had, that condition is not very material. 

Mr. Myers: I want to again note objection to the answer 
to that question as being not responsive; it is merely a con¬ 
clusion reached because he thought it was a busy season. 

The Deputy Commissioner: It will be accepted for what 
it is worth, Mr. Mvers. 


By Mr. Mendelson: 

Q. What were Mr. Voelil’s orders with reference to the 
disposition of trash and rubjbish of the plfint? A. 
42 Mr. Voehl’s orders with reference to the disposition 
of trash and rubbish w as -: he was under strict orders 
to pile all waste packing material and the lumber in neat 
piles; the loose trash in boxes and to remove them immedi¬ 
ately after their accumulation; to keep the warehouse halls 
clear, the aisles cleared, and to see that nothing: accumu¬ 
lated that would cause a fire; also to keep the aisles and 
the windows open as required by the fire regulations. 

Q. What were his orders as to the disposition of these 
things? Where were they to be disposed of? A. The dis¬ 
position of our trash is a matter that ordinarily costs u$ 
money. He was directed to take what he wanted for his 
own use, as are any of our other employees. The customary 
practice has been for employees when returning home from 
their duties to take such boards, or sawed pieces of packing 
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material—they are usually two feet long by two by four, 
already cut, which makes a very good fire wood, and it was 
their privilege to take this material home in their automo¬ 
biles if they wished to and it still is. Any surplus that is 
not immediately removed is carried in our own truck to the 
dump or to some place of disposal. Naturally, if we can 
get employees to take it on their return home, why, it saves 
us money and saves us hauling and we are willing for them 
to do it because that costs them, that costs us uotli- 
43 ing. Thev merely take it home with them. 

Q. Then it was immaterial with you where the 
trash was disposed of or the ashes, as long as they were not 
in the building? A. My specific instructions have always 
been to the warehouse—and thev still are—I do not care 
how the men get rid of it even if it is necessary to hire 
trucks to do it. 

Q. That was only incidental to the building? A. That is 
right. 

Q. I will ask you again, to make sure that it is on the 
record, what you have paid Mr. Voehl? 

The Deputy Commissioner: You asked him that and he 
answered it. 

Mr. Mendelson: All right. You may cross-examine, Mr. 
Mvers. 


Cross-examination. 

Bv Mr. Mvers: 

Q. Mr. McCree, how many men did Mr. Voehl have under 
him? A. At that time, of course? 

Q. Oh, yes? A. My guess would be about twelve at that 
time. Wait a minute, about—put two more on there, 
44 service men; there were twelve warehouse men and 
two on service. I would qualify that by reference to 
the records. 

Q. And the duties of Mr. Voehl were that of a super¬ 
visor or manager of the maintenance and operation of the 
warehouse, in other words, special service to refrigerators 
in the home? A. No. 

Q. Will you repeat again the exact duties that Mr. Voehl 
had? A. The titleithat should be applied to him is 4 4 Head 
of the product division”. As such, he had charge of 
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the operation of the warehouse as far as the refrigerators 
are concerned, from the unloading to the delivery] the de¬ 
livery into the customer’s home and the specific! service 
thereafter. 

Q. Did you have any special man for removing ashes? 
A. The ashes were—Now, I am giving you my understand¬ 
ing of this. 

I 

By the Deputy Commissioner: 

i 

Q. Just answer his question first. A. No; the alslies are 
not a part of our particular department; the removal is 
incidental. 

By Mr. Myers: i 

Q. What do you mean by “the removal is incidental”? 
A. I mean the same practice has been followed with 

45 reference to ash removal as in our own case with 
reference to lumber removal; it is generally the 

practice among employees that where they need aishes for 
any particular purpose, and some of them do, they may 
take them; I know, for example, some employees who use 
the ashes for driveways and so forth. They haye taken 
ashes as well as lumber. 

Q. It is a matter of personal desire, then, on thg part of 
the employees when they take the ashes? A. Yes!. 

Q. And it is not a duty or was not a duty of Mjr. Voehl 
or of any of the other employees to remove the ashes? A. 
It is not the duty of the employees to remove them. It is 
the duty of the employees to place them in a position to 
be removed. 

Q. So far as Mr. Voehl’s duties were concerned the ques¬ 
tion of removing ashes in the company truck or in any 
other truck is not a part of his duties unless he Wants the 
ashes for his own home? A. I do not quite see What you 
are getting at and I don’t know that I am making myself 
clear: we do not care what happens to the material after 
it is cleared up, but we are very, very much interested in 
keeping that material cleared up. How it is finally dis¬ 
posed of I don’t care. 

Q. My question, as far as the removal of the ashes is 
concerned, is that it was not an assigned j duty of 

46 Mr. Voehl except where he wanted the ashes for his 
own use, for use in or about his own home? j A. The 



30 


INDEMNITY INSURANCE CO. OF N. A. VS. 


actual taking away of the ashes from the building was not 
an assigned duty of Mr. Voehl’s. The actual taking away 
of the lumber from the building was not an assigned duty 
to Mr. Voehl. 

Q. Now, as a matter of fact, the removal of the ashes 
themselves was not even incidental to the operation of the 
refrigeration department, are they? A. That is perfectly 
true. 

Q. You say that Mr. Voehl’s regular hours were from 
7:30 in the mornirig to 5:30 in the evening? A. That is 
right. 

Q. How many days a week? A. Seven days a week, if 
necessary. 

Q. I am asking you about his regular hours, not the 
“hours if necessary ,, . I don’t mean “if necessary”. I 
mean regular hours? A. Five days a week, Saturdays a 
half day. 

Q. Five and a half days a week? A. Yes. Five and a 
half days a week, Saturday until 1 o’clock. 

Q. Now, you spoke of paying for transportation. That 
is on the basis of flat mileage for the use of em- 
47 ployees’ automobiles by the employees. In this par¬ 
ticular case Mr. Voehl owned his own machine? A. 
That is correct. 

Q. Did you pay for his mileage going to and from work 
during the week? A. You mean from Monday to Satur¬ 
day? 

Q. Yes? A. No. 

Q. Now, you also said that Mr. Voehl had charge of the 
overtime of all employees. You mean by that the em¬ 
ployees, the employees under him and himself? A. That 
is correct. 

Q. And you say that that overtime charge-A. (In¬ 

terposing.) Will you amplify the question? 

Q. You say the record of the overtime was kept by Mr. 
Voehl? A. Yes. 

Q. How was the record of the overtime kept as far as 
Mr. Voehl was concerned? A. As far as he himself was 
concerned ? 

Q. Yes? A. He put in a statement at the end of the 
vreek. 

Q. Was there any particular form on which he made 
these returns? A. No. 
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48 Q. I mean the returns for the overtime?! A. No. 
He simply handed in a memorandum. Half |the time 

the memorandum was written on a piece of browh paper, 
or something similar to that, torn off and it would say: 4 ‘So 
much for overtime’ 7 , so and so on such and such a! date. 

Q. Was any record kept of the mileage turned iiji for the 
use of the automobile, particularly in Mr. Yoehlj’s case? 
A. I should say not, off-hand. • 

Q. Are you familiar with these books at all (jhanding 
some books to the witness) ? A. I am. | 

Q. What are those books? A. As far as I know, these are 
regular expense books that were made up in the office by the 
clerk to keep the cashier’s record of the money $aid out, 
based on memoranda sent in by Mr. Yoehl. 

Q. Would this be an accurate record of the overtime and 
transportation charges? A. It would be an accurate record 
of what we paid. 

Q. Actually what you paid? A. Yes. 

Q. And you paid without question whatever was turned 
in? A. That is right. 

49 Q. You do not know whether or not the overtime 
charge included—for instance, you have no knowl¬ 
edge whether it would include a trip from Mr. | Yoehl’s 
house to his brother-in-law’s house and back again and 
then on to the warehouse, or not? A. That is perfectly 
true. We have no time clock on the automobile and we still 
have none. 

Q. As a matter of fact, Mr. Yoehl’s duties were prin¬ 
cipally concerned, were they not, to seeing that your 24- 
liour service to homes was kept up? A. No, I think not. I 
have so stated otherwise. 

Q. The reason you put Mr. Yoehl a telephone injat your 
expense was to make him available so calls coming* in for 
refrigerating service could be promptly handled on your 
24-hour a dav service? A. That is correct. ! 

j i 

Q. So his duties principally were concerned witjh keep¬ 
ing up the prestige of the service to the home? A. j That is 
an incorrect assumption. 

Q. Outside of the fact he also saw to the uncrating and 
storage of the refrigerators in the warehouse which duties 
are onlv incidental to the others? A. Without this going 
on the record, sir, I might say that one of the troubles I 
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liad with Voehl was that he always insisted on doing 
50 too damned much work himself. He was one of 
those fellows who pitched in and tore a crate to 
pieces and piled the lumber up. My principal trouble with 
Voehl was alwavs instead of making others do the work he 
would pitch in and do it. It is valuable to have this dis¬ 
position, but sometimes it is not the right way to organize. 
That is one of the troubles that I always had with him: he 
insisted on doing a lot of work himself. 

Q. You had to depend absolutely on what Voehl turned 
in on the question of overtime? A. I not only—I prefer to 
have you say that I did depend on him. 

Q. Well, you did depend actually on Mr. Voehl for the 
determination as to the overtime? A. That is right. 

Mr. Myers: That is all I have to ask. Just a moment. 


Bv Mr. Mvers: 

* %■ 

Q. Do vou have anv information of vour own knowledge 
that Air. Voehl had been working Sundavs overtime? A. 
I did. 

Q. Prior to the date of the accident? A. I did. 

Q. Can vou recall anv Sundav on which he worked? A. 
I cannot. 

51 Q. How long ago do you think it was that he 
worked on Sundav, before the accident which took 
place on Sunday the 6th of April, according to the testi- 
mony here. Do vou recall that Sundav and can vou tell us 
what Sundav it was before that Sundav that he worked? 

•/ 4/ 

A. I do not know. 

Q. Can you recall about how many Sundays there were 
when he worked? A. I do not know. I might sav there, 
Mr. Myers, that the one man who could have answered 
that question specifically for you unfortunately dropped 
dead last September. That was my assistant. 

Mr. Myers: I would like to have permission to have fur¬ 
nished for the benefit of the record for the year prior 
thereto, from the examination of the records—Mr. McCree 
can furnish us with it himself—the overtime charged for 
Mr. Voehl for anv work he did on Sundavs. 

The Witness: I question whether we can furnish those 
records. 
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By Mr. Myers: 

i 

Q. Is this kept as a matter of record? A. I doubt very 
much if those are available for the full year. 

Q. How about these (indicating some books) ? 

I 

52 The Deputy Commissioner: What do you mean by 
“these”? 

Mr. Myers: I want Mr. McCree to identify theip. 

The Deputy Commissioner: All right. 

j 

By Mr. Myers: j 

Q. I want to, Mr. McCree, have you identify these (hand¬ 
ing documents to the witness)? 

A. (After examining the documents.) These| are the 
pencil memorandum-. These appear to be- 

Bv the Deputv Commissioner: 

v JL •/ 

Q. (Interposing.) Just describe them for thfe record. 
A. These are pencil memorandums showing vaHous ex¬ 
pense items and overtime charges. 

By Mr. Mendelson: 

Q. Does that show all of the time that he put ih outside 

of his regular hours? A. There again I am unable to say 

definitely. He was trusted. We trusted him. 

•/ 

\ 

The Deputy Commissioner: Let me see them. 

(The documents in question were then handed tp and ex¬ 
amined by the Deputy Commissioner.) 

Mr. Mendelson: I object to their admission in jevidence. 
That is not a complete list. 

Mr. Myers: We will ask Mr. McCree to furnish it. 

The Witness: I have no way of furnishing it. 

i 

53 By Mr. Myers: j 

Q. Do you know of your own knowledge that these slips 
are kept on file in your company for the purpose of keeping 
a record of the overtime?' A. I do not. To the best of my 
knowledge and belief these slips simply are put there as a 
memorandum to justify cash disbursements. After each 

i 

3—5435a 
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periodical audit, it is my understanding they are destroyed. 
That is subject, however, to further correction. 

Q. What is—what record is maintained by your company 
or is there, is an overtime charge record for a period of a 
year, a record by which the overtime paid can be shown? 
A. I do not think there is any, off-hand. I will check and 
find out. I get a statement each month for the amount of 
expense of each department and we check back on it. 

Q. But the individual records of the employees fail to 
show the amount of overtime allowed or paid them during 
the period in which they are employed by your company? 
Is that right? A. I think we can give you a record of the 
total amount paid, but whether we can tell you that such 
and such an amount was paid—in fact I know we can give 
you the record of the total amount paid, but whether I can 
say that this represents overtime or this represents some¬ 
thing else, I would hesitate to sav. I do not know 

54 and I do not think anvone knows. 

* 

Q. But these are your company’s records? A. Yes, 

but they are so meagre and the dates—well, I would not 

be able to sav. 

•> 

By the Deputy Commissioner: 

Q. Is that the overtime slip for the week ending on the 
period stated there (handing a slip to the witness) ? A. 
(After examining the slip.) Yes. 

Q. And the actual dates are not on there of what date 
they refer to? A. These dates are down here, sir, and 
knowing the character of men that are over there I would 
hate to say definitely that this was so, or to say that that 
was so, or that they were for a certain day in that period. 
I would not swear that that was a correct statement. I 
will say, though, that that is a correct statement of the 
amount of money paid. 

By Mr. Myers: 

Q. But as to the days for which the money was paid, you 
have no idea? A. I would not sav that I have no idea, but 
I cannot say definitely what days they are. 

Q. But you would not be able to tell me what days in that 
week he worked overtime (indicating the slip)? A. No. 
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55 Mr. Myers: I still want to request that Mf. McCree 
be asked to furnish from the records of his I company 

the overtime that Mr. Voehl was paid for at least; a period 
of six months prior to the date of the accident,! the pur¬ 
pose of which is for the basis of showing that Mr. Voehl 
did not work on Sundays. 

Mr. Mendelson: May it please your Honor, that! is imma¬ 
terial here because the evidence shows that lie had the 
right to work on Sunday. Assuming that he did not work 
on any other Sunday he did have the right to work on that 
Sunday or on any Sunday. Mr. McCree testified that he 
had the right to go there Sunday if he wanted to. 

The Deputy Commissioner: I think we are entitled to 
know that he did work on Sunday. 

The Witness: Are you going to give me a written request 
for that? Will you give me a written request of iwhat you 
want ? | 

The Deputy Commissioner: You are interested more in 
Sundays. 

Mr. Myers: l T es. 

The Deputy Commissioner: Just the Sundays,! then, for 
the six months prior. 

The Witness: I doubt if I can give you that. 

The Deputy Commissioner: Do the bestj you can. 

56 Mr. Mendelson: That would not affect liis practice, 
if your Honor jilease. 

Mr. Mvers: I think that is all I have to ask. 

%f 

The Deputy Commissioner: I want to ask Mr. jMcCree a 
few questions. Are you through? 

Mr. Mendelson: Yes. 

By the Deputy Commissioner: 

j 

Q. You testified that Mr. Voehl’s duties were home serv¬ 
ice in addition to work at the warehouse? A. That is right. 

Q. And I believe you testified that the telephone was put 
in his house so that when any special calls came ill for home 
service, outside of hours, they could be reported: to him at 
his home? A. That is right. 

Q. Now, when he made these particular calls were those 
the ones particularly that he was allowed milegge for in 
his car? A. Those were part of the times thht he was 
allowed mileage. 

i 
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Q. Part of the times? A. Yes. Any work that he did out¬ 
side of office hours that necessitated the use of his car he 
was paid mileage for. 

Q. What was the arrangement? A. Or, as a mat- 

57 ter of fact, within hours. 

Q. What was the arrangement in regard to his 
going out on special calls? A. That he use his own car. 

Q. He used his own car? A. Yes, he used his own car. 

Q. Outside of these calls, was it his particular business 
to report to the shop? A. I do not follow your question. 

Q. Did you expect him to report to the shop at a certain 
time in the morning? A. Oh, yes. 

Q. And that was 7 o’clock? A. No. That was 7:30 
o ’clock. 

Q. 7:30 o’clock in the morning he was required to re¬ 
port at the shop? A. Yes. 

Q. Did you furnish transportation to all your employees 
to and from the office? A. No, w^e did not furnish trans¬ 
portation to any of our employees on week days. 

Q. To and from your office? A. To and from the office, 
no. 

Q. What do you mean bv 4 4 week davs”? A. In 

58 other words, Monday morning to Saturday morn¬ 
ing and Monday to Friday evening and on Satur¬ 
day afternoon returning home or wherever they wished 
to go—we did not furnish transportation for that. 

Q. Did you furnish Mr. Voehl with transportation for 
that? A. No. 

Q. Did you furnish transportation if they had occasion 
to come down on Sunday for any particular purpose? A. 
Yes, we furnish transportation for that. We allowed that 
in on their mileage. They understood that — they were 
called out or if it was necessarv for them to do any work on 
Sunday outside of office that we expected to pay them from 
the time they left the house until the time they returned. 

(The witness thereupon was excused and retired tem¬ 
porarily from the witness stand.) 

The Deputy Commissioner: I want to ask Mr. Finnigan 
another question. 

Thereupon Hugh L. Finnigan was recalled as a witness 
and upon examination testified as follows: 
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I 

By the Deputy Commissioner: 

Q. When you started out on Sunday morhing with 

59 Mr. Voehl, you started to get the ashes, ybu stated, 
and then you were going back home and j going on 

another errand that afternoon. Is that right ?' A. Mr. 
Voehl said he would not have bothered me if it was not 
for the ashes. What else he had to do he would have done 
himself. 

Q. Did he say that he was going some other ]blace that 
afternoon and not going to do the other work? A. No. 
He went there specifically to straighten up the warehouse 
and bring the ashes back home when he came bhck. 

Q. Where was he going to put them? A. He tvas going 
to dump them in the road on A Street, in front of the house. 
Q. Is that the road you travel on? A. Yes. 

Q. What was your purpose in dumping the allies on A 
Street? A. He was trying to kill the mud in the! road. It 
is a street that the county does not seem to want to do 
anything to it, and that is the way he took care of it. 

Q. Then, to your knowledge, he did not have any agree¬ 
ment with the county to haul the ashes in|? A. No. 

60 Q. He just did that as a matter of his! own con¬ 
venience? A. As a community effort; they practi- 

callv built the street there themselves. 

I 

The Deputy Commissioner: That is all. 

(The witness thereupon was excused and retired from 
the witness stand.) 

Mr. Myers: I would like to ask Mr. McCree another 
question. 

The Deputy Commissioner: All right. 

Thereupon C. Leslie McCree was recalled to tlie witness 
stand and upon examination testified as follows!: 

i 

j 

Cross-examination (resumed). 

By Mr. Myers: j 

Q. Can you name anything else that Mr. Vodhl used to 
use his for other than the service, that is going to see 
what was wrong with refrigerators that you had installed 
in people’s homes? A. Oh, yes; he used his car! for emer- 


i 

i 
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gency service on the lighting plant or taking parts down 
to the lighting plant. 

Q. All of that was in connection with the lighting 

61 plant? A. Yes. His employment prior to the time 
he was shifted over to the refrigeration department 

or in connection with that, was in connection with the light¬ 
ing plant, and he was about the only one left that knew 
anything very much about them and if a man had his light¬ 
ing plant down and it was necessary to go to the ware¬ 
house and get a part, he would go down there and get it 
for him and then fix up his lighting system and water. 

Q. That is another instance of servicing, servicing the 
lighting plants? A. Yes, sir, whatever you might call it. 

Mr. Myers: All right. 

Redirect examination. 

By Mr. Mendelson: 

Q. You spoke before about the number of men under Mr. 
Voehl. Did that depend on Mr. Voehl? A. You mean the 
number of men? 

Q. Yes, working under Mr. Voehl? A. You mean did he 
have charge of hiring and firing? 

Q. Yes? A. He did with the advice and the approval of 
Mr. Stoody. 

Mr. Myers: I think he should insert in the record that 

Mr Stoodv was assistant and the date when he died. 

•/ 

62 By Mr. Myers: 

Q. AY hen did he die? A. September 8th, 1930, or Sep¬ 
tember 9th. 

By Mr. Mendelson: 

Q. Mr. McCree, what facilities did you provide for the 
removal of ashes? A. AVe provided no facilities for the 
removal of ashes ourselves. That was provided by the 
building division, that is it was outside of the refrigerator 
division, but it was naturally in the same category as the 
removal of other trash. 

Q. And it was satisfactory with your department to take 
care of that end of it? A. Sure; if they wanted to take 
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them away they could take them away. It did ncit hurt us 
any. j 

Q. And the charge was perfectly permissible to be 
placed in your department for the time spent on Ithat? A. 
I do not think he spent time on the removal of ashes when 
he was on his way home. 

The Deputy Commissioner: Was he on his way home or 
down to the plant? 

Mr. Mendelson: He is speaking in general of all the em¬ 
ployees if they took the ashes home. 

The Witness: If they wanted to gather up a Icouple of 
cans of ashes and put them in the back of ithe car it 

63 saved us something that we did not have to pay out. 
But, we weren’t any more interested in that than 

anything else they might have taken home. 

j 

By Mr. Mendelson: 

Q. If it was necessary to remove the ashes, statb whether 
the employees did not do that in order to clehn up the 
plant? A. I want you to understand that, particularly, the 
removal of ashes was not under Mr. Voehl’s jurisdiction. 
That is, Mr. Voehl was not charged with the responsibility 
of removal of ashes. There is another individual charged 
with that, and that is Mr. Fields. He worked with the com¬ 
pany. Mr. Voehl was charged with the removal 6f lumber, 
and that is a product of our own department, tliat is the 
refrigerating or refrigerator waste. 

Q. If he put in any overtime charge for the removal oi 
ashes, would you have honored that? A. I would! not have 
honored any overtime charge for the removal | of ashes 
solely, but if he was on his way home, after having per¬ 
formed work for us and he took the ashes with him, it was 
perfectly agreeable to me. 

Q. Were the details of these slips that we have been re¬ 
ferring to actuallv known to vou? A. No.' 

64 Q. You honored them as they were presented? A. 

Yes. | 

Mr. Mendelson: That is all. 


i 

1 

i 

i 

i 
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Recross-examination. 

Bv Mr. Mvers: 

+ * 

Q. Then there was nothing in the past then, no basis at 
all for paying Mr. Voehl for removing those ashes? A. 
Well, no. 

Q. And there was nothing in the past that would prevent 
Mr. Voehl from charging you for the removal of the ashes 
and putting in overtime for them and you would pay it ? 
A. That is perfectly true. And Mr. Voehl could have sent 
another employee down to do the same work and you 
would not pay that because Mr. Voehl was the only one who 
had access to the warehouse. 

Q. Suppose he gave the key to another man? A. The 
watchman would not have let him use the key. 

Q. You say the watchman would not have let him use the 
kev? A. Yes. 

Q. An employee of your company? A. Mr. Voehl was 

the onlv man who had access to the warehouse. Mr. 
* 

65 Voehl was the onlv man, and Mr. Ross—they were 
the only men. 

Q. Did not Mr. Ross work under Mr. Voehl? A. He was 

directlv under him. 

* 

Q. And Mr. Ross could have been sent down and done 
that work? A. Yes, and he would have collected overtime 
for it. 


Bv Mr. Mendelson: 

Q. Do I understand that Mr. Voehl was in the habit of 
working in other departments of the National Electric- 
Company? A. No. That is an incorrect assumption. I 
say he used to work in the other departments and, in order 
to still satisfy the customers if it was necessary for him to 
go out and do a job he did it. As a matter of fact, a consid¬ 
erable portion of his overtime work in the course of the year 
would be taking his Sunday and going down in southern 
Maryland and doing an overtime job for the company in 
the repair of a light plant. 

By Mr. Myers: 

Q. Do you know that of your own knowledge? A. I do. 

Mr. Mendelson: That is all. 
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By the Deputy Commissioner: 

Q. Do you know whether Mr. Voehl had been instructed 
to go back to the plant on this day, on Sunday, the 

66 day of the injury? A. I know this: I know that the 
warehouse for the two or three days prior tb Sunday 

was in a badly littered condition. 

Mr. Myers: I again object to that same questions He has 
gone through that matter and he said he did not kjnow any¬ 
thing about the day in question. 

The Deputy Commissioner: That is the day. He is stat¬ 
ing that now. 

i 

i 

By the Deputy Commissioner: 

i 

I 

Q. Do you know whether or not he had customarily gone 
down on Sunday or about how many Sundays he had gone 
down? A. I do not. I know that Mr. Voehl did the job 
and if it was necessary for him to work evenings lie worked 
evenings and if it was necessary for him to work; Sundavs 
he worked Sundays and, when a man does his job, I ask 
nothing further of him. All I ask is results and a|s long as 
he does it, that is the end of it. 

Q. These other men got through their work and started 
for home so that their days’ work usually ended Vhen they 
left the plant. Is that true? A. No, many timbs if Mr. 

Voehl- | 

Q. (Interposing.) I am not talking ajbout Mr. 

67 Voehl. I am talking about the other men. i A. If we 
relayed a call to Mr. Voehl, Mr. Voehl would use his 

judgment as to how to handle it. 

Q. I am talking about the men who worked regularly at 
the plant. A. I am speaking about the same thing. For 

example, we had a service call- 

Q. (Interposing.) You are bringing something! else into 
the question. I am asking you about nothing except the 
other men. When the other men quit their day’s kvork and 
took ashes home, did you pay for the extra time because 
they had the ashes with them? A. Oh, no, no. No. 

| 

By Mr. Mendelson: 

Q. Was not the removal of the ashes that his ;Honor is 
speaking of, was that not merely a matter of convenience 
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for tlie employees if they removed them? A. It was a 
convenience for the employees solely. 

Mr. Mendelson: That is all. 

(The witness thereupon was excused and retired from 
the witness stand.) 

Thereupon Dr. R. Apgar was called as a witness for 
and on behalf of the claimant and, having been previously 
duly sworn by the Deputy Commissioner, was ex- 

68 amined and testified as follows: 

Direct examination. 

By the Deputy Commissioner: 

Q. What is your name, please, Doctor? A. Dr. R. 
Apgar. 

The Deputy Commissioner: Now, I wonder how much 
we have to go into the medical end of the evidence here 
to prove that this man was injured and the nature of the 
injury? 

Mr. Myers: I do not know a thing about the injury. 

By the Deputy Commissioner: 

Q. Dr. Apgar, what is your address, please? A. 6119 
D Street, Northeast. 

Q. You are a registered physician in the District of Co¬ 
lumbia? A. In the District of Columbia and Marvland. 

Q. Of what school, Doctor, are you a graduate and in 
what year did you graduate? A. University College of 
Medicine, Richmond, Virginia. 

Q. The University of Virginia? A. Yes. 

The Deputy Commissioner: Are there any other ques¬ 
tions that you want to ask with respect to qualifying the 
doctor, gentlemen? 

If not, you may proceed with your examination. 

69 By Mr. Mendelson: 

Q. Did you attend in a professional capacity, Doctor, 
Mr. Karl F. Voehl, since on or about the 6th of April? A. 
Yes, sir. 

Q. 1930? A. Yes, sir. 
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Q. What was the occasion? A. He was in thej hospital 
and I was called to the hospital to see him. He Iliad sus¬ 
tained a fracture of the spine. 


By the Deputy Commissioner: 

Q. Who called you in, Doctor? A. I beg your pardon? 

Q. Who called you in? A. The family, Mrs. Voehl. 

Q. Go ahead. A. And the condition to me—Dr. Rodgers 
and Dr. Lee Custis Hall; he is the one who operated on 
him—I saw him one day on the 5th, and the nexlj day Dr. 
Hall thought it prudent to operate on him and j he, with 
the assistance of myself and Dr. Rodgers performed the 
operation on the spine. He had three or four j of these 
vertebra kind of mixed up and jammed. 

Q. Which ones? A. In the dorsal region. 

70 Q. Which one? A. I do not just recall now. It 
seems to me it was the second, third and fourth, 
and one of these vertebrae was pushed forward or back¬ 
ward, was pushed backward—no, it was pushed ;forward, 
and that is what did the damage to the cord, tllie spinal 
cord, producing this paralysis which he sustained! and still 
has, it still remains. 

Q. What paralysis is that? A. Paralysis of tjie lower 
extremities; paralysis from the waist down. 

Q. Affecting the extremities or the intestinal organs? 
A. No, the lower extremities; somewhat too, his bladder 
and intestines. Anything below this vertebra (indicating) 
was paralyzed. 

i 

By Mr. Mendelson: 

Q. How long. Doctor, do you think that that Condition 
will exist? A. I don’t know—it is a question that I cannot 
answer from my observation. Prior to this wheiji talking 
to the other physicians and surgeons I would say that is 
a question. It is kind of doubtful now if he eveij will re¬ 
gain his power there or activity of the lower extremities. 

Q. Would you consider that a permanent disability? 


Mr. Myers: Don’t you think we ought to ask the doctor 
a few questions as to his experience in thisj matter? 
71 The Deputy Commissioner: Let him answer this 
question and then you can ask him other^ if it is 
necessary. 

i 

i 

i 



44 


INDEMNITY INSURANCE CO. OF N. A. VS. 


The 'Witness: What was the question? 

The Reporter (reading): “Q. Would you consider that a 
permanent disability V 9 

A. I would consider it a permanent disability. 

By Mr. Mendelson: 

Q. Have you had any practice along this line before? A. 
Well, I have seen people paralyzed and, gone this long, 
this duration, they do not generally recover very rapidly. 

By the Deputy Commissioner: 

Q. The man is still disabled at this time? A. Yes. 

The Deputy Commissioner: That matter can be settled 
at a later date, Mr. Myers, if it is necessary. 

Mr. Myers: All right. 

The Witness: He is still disabled and my talk with the 
other physicians and surgeons, well, they all agree it is a 
question whether he will regain his power. 

The Deputy Commissioner: You are not denying he is 
disabled at this time? 

Mr. Myers: Not if the doctors say so. 

The Deputy Commissioner: That question can be 
72 settled later. 

The Witness: I recently had Dr. J. P. Shearer, 
Naval surgeon at this time, to look at the man and he came 
to the same conclusion. He came to see him because he 
had contracted erysipiKs. I called him- 

By the Deputv Commissioner: 

Q. (Interposing.) How long ago? A. I called him in; I 
thought he would die. That was about a month ago. 
Where he got this from I don't know. 

The Deputy Commissioner: I don’t think we need go any 
further at this time. 

(Thereupon the instant hearing was concluded.) 

I hereby certify that the foregoing is a complete and ac¬ 
curate transcript of my shorthand report of the testimony 
and statements, etc., presented at the described hearing. 

[Name illegible.] 

Official Reporter. 
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H. S. Middlemiss. 


i 

Leave this space blank. Case No.: 322-33. Insurance 
Carrier’s No.: 27. 

j 

District of Columbia Workmen’s Compensatioii Act. 

i 

Office of Deputy Commissioner, Washington, D. C. 
Employee’s Claim for Compensation . 

i 

(To be filed with the Deputy Commissioner in accordance 
with sections 13 and 19 of the Longshoremen’s Act.) 

Injured Person: | 

1. Name of employee: Karl F. Voehl. Employee’s check 

No.: 140. | 

2. Address: Street and No.: 2nd & A Sts.; City or town: 
Seat Pleasant, Md. 

3. Sex: Male. Age: 39. Married, single, widowed: 
Married. 

4. Do you speak English? Yes. Nationality: American. 

5. State regular occupation: Service Manager. 

6. What were you doing when injured? Driving! to place 
of employment. 

7. (a) Wages or average earnings per day: $-j—. (in¬ 

clude overtime, board, rent, and other allowances.) (&) 
Per week: $45.00. ( c ) Were you employed elsewhere dur¬ 
ing week in which you were injured? No. ( d ) If |so, state 
where and when:-. 

8. Were you paid full wages for day of accident? No. 

I 

Employer: 

9. Employer: National Electrical Supply Company. 

10. Office address: 1328 N. Y. Ave., N. W. 

11. Nature of business: Electrical Supply Co. Branch: 
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The Injury: 

12. Place where injury occurred: 53rd & Central Ave., N. 
W. (Give place, and name of vessel.) 

13. Name of foreman: Mr. Stoody. 

14. Date of accident or first illness: The 6th day of 
April, 1930, at 8:30 o’clock A. M. 

15. How did accident happen or how was occupational 
disease caused? Automobile broke down. 

Nature and Extent of Injury: 

16. State fully nature of injury or occupational disease: 
Automobile injured driver (personally). 

17. On what date did you stop work because of injury? 
April 6, 1930. 

18. Have you returned to work? (Yes or No.) No. If 

“yes,” on what date?-. 

19. Does injury keep you from work? (Yes or No.) Yes. 

20. Have you done any work in period of disability? No. 

21. Have you received any wages since injury? Yes. If 
so, from and to what date? April 6, 1930, until Sept. 1, 
1930. 

22. Has injury resulted in amputation? No. If so, de¬ 
scribe same:-. 

23. Did you request your employer to provide medical 
attendance? Yes. Has he done so? Yes. 

24. Attending physician: Name: Dr. Raymond Apgar. 
Address: 6113 D St., N. E. 

25. Hospital: Name: Casualty. Address:-. 

Notice: 

26. Have you given your employer notice of injury? 
(Yes or No.) Yes. When? Apr. 6, 1930. 

27. If such notice was given, to whom? Mr. Stoody. 

28. Was it given orally or in writing? Orally. 

I hereby present my claim to the Deputy Commissioner 
for compensation for disability resulting from an injury 
arising out of and in the course of my employment and not 
occasioned solely by intoxication, or by my willful inten¬ 
tion, and in support of it I make the foregoing statement 
of facts. 

(Signed by) KARL F. VOEHL, 

Claimant. 
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Mail address: Box 804 Seat Pleasant, Md. 

Dated October 7, 1930. 

74 (Pursuant to instructions of the Deputy Commis¬ 
sioner, the following statement of the Claimant 

herein is included as part of the transcript of tejstimony 
in this case.) 

Statement of Claimant y Karl F. Voehl, Dated October 

9, 1930. | 

In reading over the statement I gave to the insurance 
agent on May the 14th, 1930, I found the same to be in¬ 
complete and am therefore adding the following iin order 
to more fully explain the same. 

My working hours during the winter months web from 
7:30 A. M. to 5:30 P. M., while during the summer!months 
my hours were supposed to be from 7:30 A. M. [to 5:00 
P. M., while 1:00 was the quitting time on Saturdays. 

My employment was confined to the refrigeration de¬ 
partment and I had charge of the receiving, delivery and 
warehousing of the refrigerators handled. In other words, 
upon the receipt of a refrigerator I would have; to un¬ 
crate and store it away in its proper place and tlien pre¬ 
pare it again for delivery to a customer when sold. 

In addition to the above, I took care of the special serv¬ 
ice rendered to the purchasers of refrigerators, q,nd was 
always subject to call from my home to render such jservice. 
The company (Nat’l Electrical) installed a telephone in 
my home for just such service. 

In conjunction with my work about the building, I had 
to keep the place clean, free and clear of all trash, 

75 crating, small timber and paper, accumulating* 
chiefly from the handling of the refrigerators. I 

had eight men to take care of the work assigned! to me. 
Two white and two colored men were put on the delivery 
end of the work while the other 2 white and 2 colored men 
were for miscellaneous work about the plant. If I saw 
fit to get more help I would go to 5th and L Sts.JN. W., 
where I could pick up more men. 

Although I should have gotten off at 1:00 P. M. oil Satur¬ 
days, I generally got off about five o ’clock because I wanted 
to get everything ready for the beginning of the fallowing 
week. There would often be quite an accumulation qf trash 
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and crating* on Saturday because of a gradual accumula¬ 
tion over the entire week end because of the fire haz¬ 
ards. I very oftbn could not get everything done by 
remaining over late on Saturdays, and would have to come 
down on Sundays to finish cleaning up. During any period 
of excessive business I had to come down quite often on 
Sunday to clean up. I did not have to get special per¬ 
mission nor be ordered specially, to come down on Sundays. 

My salary prior to January the first, 1930, was $40.00 
per week but was increased to $42.50 since then, I was paid 
(5) five cents per mile»for the use of my machine on their 
business and was paid 75c per hour for every hour of ex¬ 
tra time I put in for them after my regular working 

76 hours at the building. My mileage and time was 
computed from my home until I returned home. Pay¬ 
ment of mileage was not confined, nor was extra time con¬ 
fined, to ordered £alls to customers’ homes, but also on 
errands that I mvself voluntarilv went on without their 

w %> 

special authority. Whenever I felt it necessary to make 
a special trip to the building, as on the day of the accident 
I was paid for the mileage, at 5^ per mile from my home to 
the building and back to my home and was paid 75^ per 
hour for the time I put in for the company, which was fig¬ 
ured from the time I left home until I returned home. I 
did not have to receive special authority from my fore¬ 
man, Mr. Stoody, to go to the building. I could exercise 
my own discretion as to the necessity of the trip. I could 
have even used the trucks of the company when I desired. 

I took care of the building in accordance with the gen¬ 
eral order I had from Mr. McCrea, the general manager 
of the refrigeration department, that trash must not be al¬ 
lowed to accumulate. It was in carrving out this order that 
I governed my actions. The manager would inspect the 
warehouse every Monday morning, in order to see that it 
was free of all trash. I naturally did my utmost to have the 
building clean for inspection. It was unusually busy at 
the building at about the time I sustained my accident as 
we had to handle about 20 to 30 refrigerators per day. This 
of course caused the trash to accumulate faster, making 
it necessary for me to come down to the building 

77 the Sunday of the accident. The crating of about 20 

refrigerators would make a truck load of timber 
while 3 large boxes of loose trash would fill a truck. 
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I would dispose of the trash, ashes and timbers either 
on the dump, or at the homes of the employees who could 
use it, or at my own home. It made no difference to my 
employer where I would dispose of it, as long as j[ rid the 
building of it. i 

(Signed) KARL F. V0EHL. 

j 

YVi f IT pCO • 

(Signed) AMOS B. COLE. j 

i 

i 

October 9th, 1930. | 

j 

I agree that this statement of the employee shall jbe intro¬ 
duced into evidence in place of his examination orallv. 

(Signed) FRANK H. MISTERS. 

12/17/30. j 


78 (Pursuant to instructions of the Deputy iCommis- 
sioner, the following letter of the National Elec¬ 
trical Supply Company, the Employer herein, is, included 
as part of the transcript of testimony in this case.;) 

j 

Letterhead of j 

National Electrical Supply Co., Washington, ID. C. 


December 19,1930. 

United States Compensation Commission, 

Investment Building, 

Washington, D. C. 

i 

i 

Gentlemen : 

This letter is written in response to your request for a 
statement of the payments for overtime work and mileage 
made to Mr. Karl F. Voehl for the six months prior to April 
6,1930, and for a longer period if possible. 

On investigation the writer finds that it has! 
practice of this Company to destroy miscellaneous records 
after a period of one year to make room for subsequent 
records of like character. For this reason we find that the 

4—5435a 


been the 
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records for December, 1929, and months prior thereto, 
have been destroyed. 

Mr. Voehl, in his capacity as Product Manager, main¬ 
tained a petty cash fund of approximately $15.00, from 
which he made payments to employees for overtime work. 
These payments included those to himself for overtime. It 
was then his custom to replenish the petty cash fund for 
these payments by submitting a memorandum 

79 voucher to the office whenever his fund had been de¬ 
pleted to such an extent as to so warrant. To give 

you definite and accurate information regarding the dates, 
amounts, etc., of all the overtime put in by Mr. Voehl is 
therefore difficult. 

Based on a study of our entire operation for the first 
three months of 1930, and supported by our records and 
other facts, we are able to give you information of an exactly 
parallel instance to that of April 6th which occurred on 
Sunday, February 2, 1930. 

On Sunday, February 2, 1930, Mr. Voehl came into the 
warehouse, entirely without specific instructions, for the 
purpose of 

(1) arranging to remove General Electric Refrigerator 
exhibit from the Washington Auditorium because of the 
conclusion of the automobile show; 

(2) to generally arrange and straighten up the ware¬ 
house ; 

(3) for the taking of an accurate physical inventory of 
stock on hand at that date. 

On February 3, 1930, we honored his request for mile¬ 
age covering this trip in the amount of 20 miles at 5^ per 
mile, or $1.00, and under date of February 6,1930, we paid 
him the sum of $11.00 to replenish his petty cash fund. 
Part of the memorandum given us to cover this disburse¬ 
ment of $11.00 shows a payment of $2.25 in connection with 
the removal of the automobile show exhibit. 

80 Mr. Voehl performed this overtime work on Sun¬ 
day, February 2nd, 1930, without specific authority 

from his superiors, in the normal discharge of his duties, 
and was paid therefor as being a proper charge against 
this Company. 

It is our belief that were the records of our busy season, 
that is the period from April 1st to August 1st, available 


R. J. HOAGE, DEPUTY COMMR., ETC., ET AL 


51 



they would show a number of similar instances, all exactly 
parallel to the one specifically mentioned above. 

Very truly yours, 

NATIONAL ELECTRICAL SUPPLY 
COMPANY, 

(Signed) C. L. McCREA, 

Electric Refrigeration Department. 

CLM/ACH. 

j 

Subscribed and sworn to before me this 19th day of De~ 
cember, 1930. 

[notary seal.] CHAS. 0. feEED. 

81 “Plaintiff's Exhibit No. 3.” i 

| 

L T nited States Employees’ Compensation Comrhission, 
District of Columbia Compensation District. 

i 

l 

52413. j 


In the Matter of the Claim for Compensation tinder the 
District of Columbia Workmen’s Compensation Act. 

Karl F. Voehl, Claimant, 


vs. 


National Electric- Supply Company, Employer; jlndemnity 
Insurance Company of North America, Insurance Carrier. 


Compensation Order—Award of Compensation. 


Case No. 322-33. 

i 

Such investigation in respect to the above-entitled claim 
having been made as is considered necessary, and a hearing 
having been duly held in conformity with law, the Deputy 
Commissioner makes the following 

I 

Findings of Fact. 

! 

That on the sixth day of April, 1930, Karl F. jVoehl, the 
claimant above named, was in the employ of the employer 
above named at 1328 New York Avenue, N. W., Washington, 
District of Columbia; that the employer was subject to the 
provisions of an Act of Congress, approved May 17, 1928, 
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entitled “An Act to provide compensation for disability or 
death resulting from the injury to employees in certain 
employments in the District of Columbia and for other pur¬ 
poses’’; that the liability of the employer for compensation 
under the said Act was insured by the Indemnity Insurance 
Company of North America; that on said date the claimant 
herein, while enroute to the Plant of the employer above 
named for the purpose of cleaning the warehouse in 

82 the Refrigerating Department, sustained personal 
injury which arose out of and occurred in the course 

of his employment and resulted in his disability; that the 
claimant’s duties as manager of the said warehouse of the 
Refrigerating Department required that he be on duty at 
the warehouse from 7:30 in the morning until 5:00 o’clock 
in the evening, working 5% days per week, and, in addi¬ 
tion, to be and remain available upon telephone call for his 
service at all times of day and night; that the employer had 
placed in the claimant ’s home a telephone so that he could 
be called at any time to service refrigerators which had been 
sold by the employer, and to do other work, such as de¬ 
livering electrical supplies for the employer with his own 
personal car; that several employees of the employer under 
the claimant’s direction vrere held in readiness to be sent 
by him on any special job that might arise during business 
hours or during any of the twenty-four hours of the day; 
that the claimant herein was entitled to transportation for 
the use of his own car paid by the employer on a mileage 
basis for any special calls which he might be required to 
make, or service which he might be called upon to perform; 
that, whenever the claimant deemed it necessary to make a 
special trip to the employer’s place of business, he was paid 
mileage at the rate of five cents per mile from his home to 
the said place of business, and was also paid at the rate of 
seventy-five cents per hour for the time he worked, which 
included the time he left his home to the time he returned 
thereto; that the claimant herein travelled from his home to 
the office and back in his own personal car during the work¬ 
ing days of the week and was not allowed transportation 
for such travel; that the employer testified that the 

83 claimant was entitled to remuneration for the use of 
his car at any time he might be called upon for serv¬ 
ice, or whenever in his own judgment he considered it neces¬ 
sary to use his own car for any special occasions other than 
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traveling back and forth from his home on week days; that 
on Sunday, April 6, 1930, the claimant determined that it 
was necessary that he should go to the warehouse of the 
employer to clean up certain trash that was in aiid around 
the building, part of which duty he was held entirely re¬ 
sponsible for and part of which was a matter oi* his own 
discretion; that the object of his trip on that date was to 
clean up the warehouse, which was littered with tfash from 
unpacking cases to have it in readiness for regular Monday 
morning inspection; that, in addition to this duty, the claim¬ 
ant was expecting to haul home a load of ashes to be dumped 
in the public highway in front of his house, and to take 
away some of the trash which was of necessity to bb removed 
from the building; that the employer also testified that 
the claimant herein was entitled to compensation for his 
time from the time he left his home until he returned, and 
further stated that while the claimant had no specific au¬ 
thority to go to the warehouse on this occasion, he had 
done so on previous occasions and had been paid overtime 
and mileage for the service; that while the claimant herein 
was employed in these various capacities and was in pur¬ 
suance of his duties as above referred to, he whs driving 
his own car from his home enroute to the said place of 
employment on Sunday, April 6, 1930, when the car skidded 
in some soft gravel and overturned at 52nd and Central 
Avenue, throwing the claimant herein to the ground and 
injuring him; that said injury was described by the attend¬ 
ing physican as a fracture of the spine; that due notice 
of the injury was given to the employer bnd to the 
84 Deputy Commissioner; that the claimant Is entitled 
to medical treatment in accordance with j Section 7 
of the said Act; that the wages of the claimant at the time 
of the injury were $45.00 per week, which is in j excess of 
the maximum amount upon which compensation is com¬ 
puted under the Act, and he is, therefore, entitled to com¬ 
pensation at the rate of $25.00 per week; that as a result of 
the said injury, the claimant suffered temporary 1 total dis¬ 
ability beginning April 6, 1930; that said temporary total 
disability still exists; that compensation from April 6, 1930, 
to January 3, 1931, both dates inclusive, a period of 39 
weeks, at the rate of $25.00 per week amounts tb $975.00; 
that Attorney Israel J. Mendelson rendered legal services 
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for the claimant herein and for such services is entitled to 
a reasonable fee approved in the amount of $50.00 

Upon the foregoing facts, the Deputy Commissioner 
makes the following 

Award. 


That the employer, National Electric- Supply Company, 
and the insurance carrier, Indemnity Insurance Company 
of North America, shall pay to the claimant, compensation 
for temporary total disability, beginning April 6, 1930, to 
January 3, 1931, both dates inclusive, a period of 39 weeks, 
at $25.00 per week, amounting to $975.00, which amount is 
due and shall be paid forthwith; and shall continue to pay 
compensation beginning January 4, 1931, at $25.00 per 
week, payable every two weeks, until further order of the 
Deputy Commissioner; and shall pay to Attorney Israel J. 
Mendelson for legal services rendered in behalf of the 
claimant, the sum of $50.00, which amount shall constitute 
a lien upon and be paid out of the unpaid install- 
85 ments of compensation; and shall provide such 
medical and hospital treatment in accordance with 
Section 7 of the Act as the nature of the injury and the 
process of recovery may require. 

Given under my hand at Washington, D. C. this eighth 
dav of Januarv, 1931. 

R. J. HOAGE, 

Deputy Commissioner , 
District of Columbia Compensation Act. 

Proof of Service. 

I hereby certify that a copy of the foregoing compensa¬ 
tion order was sent by registered mail to the claimant, the 
employer, the insurance carrier, attorney — the insurance 
carrier and attorney for claimant, at the last known ad¬ 
dress of each as follows: 

Name. Address. 

Mr. Karl F. Voehl. Seat Pleasant, Maryland. 

National Electric- Supply 

Company . 1330 New York Avenue N. 

W., Washington, D. C. 




E. J. HOAGE, DEPUTY COMME., ETC., ET AL 


DO 

Name. Address. 

i 

C/o Ralph W. Lee & Co., 
1508 L St. N. W., Wash. 
D. C. | 

Colorado Bldg., Washing¬ 
ton, D. C. 

i 

i 

Hibbs Building, Washing¬ 
ton, D. C. 

R. J. HOAG^E, 
Deputy Commissioner. 

i 

i 

I 

86 Order for Leave to Intervene. j 

Filed February 13, 1931. 

# * * * * * j # 

Upon consideration of the motion filed hereiri and the 
consent of all parties in interest by their respective attor¬ 
neys, it is by the Court this 13th day of February, 1931, 
Ordered, that Karl F. Voehl, the claimant in Compensa¬ 
tion Case #322-33, be and he hereby is grantee? leave to 
intervene in the above entitled cause, as partv defendant. 

JENNINGS BAILEY, 

Justice. 

No objection to above order. 

McKENNEY, FLANNERY & CRAIGHILL, 

By G. B. CRAIGHILL, 

TEBBS & MYERS, j 

Attorneys for Plaintiff. 

LEO A. ROVER, 

U. S. Attorney, 

Attorney for Defendant Hoage. 


Indemnity Insurance Co. 
of N. A. 


Israel J. Mendelson, At¬ 
torney at Law. 

Frank H. Myers, Attor- 
nev at Law. 

m/ 


Mailed January S, 1931. 


Motion to Dismiss Bill of Complaint, j 


Filed February 24,1931. 


* * * * * * * 

! 

Now comes the Defendant Robert J. Hoagte, Deputy 
Commissioner, United States Employees’ Compensation 
Commission, by his attorney, and moves this honorable 
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Court to dismiss the Bill of Complaint filed herein for the 
following reasons; to wit: 

1. That the Bill of Complaint filed herein does not en¬ 
title the Plaintiff to any relief in law or equity. 

2. That the Bill of Complaint contemplates that 

87 this Honorable Court will weigh the evidence in this 
matter to arrive at a conclusion other than that found 

by the Deputy Commissioner in the face of substantial evi¬ 
dence to support his findings of fact as shown by the tran¬ 
script of testimony annexed to the petition herein. 

3. That the findings and award of the Defendant Deputy 
Commissioner as shown in the compensation order an¬ 
nexed to petitioner’s Bill of Complaint are in accordance 
with law. 

4. That the findings of the Defendant that the injuries to 
the employee mentioned in the Bill of Complaint arose out 
of and occurred in the course of his employment are sup¬ 
ported by the evidence. 

5. For such other good and sufficient reasons as may be 
shown. 

LEO A. ROVER, 

United States Attorney , 
Attorney for Defendant. 
JOHN W. FIHELLY, 

Asst. U. S. Atty. 

Memorandum Opinion. 

Filed April 7, 1931. 

******* 

I am of the opinion that the motion to dismiss should be 
sustained. Accordingly, an order to such effect will be 
signed when presented in proper form. 

Dated April 6, 1931. 

JAMES M. PROCTOR, 

Justice. 

88 Final Decree. 

Filed April 14, 1931. 

******* 

This cause came on to be heard upon the plaintiff’s bill 
of complaint and the defendants’ motion to dismiss the 
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same, and argument having been heard, thereupon upon 
consideration thereof, it is, by the Court, this 14th day of 
April, A. D. 1931, j 

Adjudged, ordered and decreed that the said bill of com¬ 
plaint be and the same is hereby dismissed; and it is further 

Adjudged, ordered and decreed that the costs : be taxed 
against and payable by the said plaintiff. 

JAMES M. PROCTER, 

Justice. 

No objections as to form. 

G. BOWDOIN CRAIGHILL, i 

FRANK H. MYERS, | 

Attorneys for Plaintiff. 

! 

From the foregoing decree, the Plaintiff in open court 
notes an appeal to the Court of Appeals D. C. this j 14th day 
of April 1931 and the penalty of the bond on appeal is 
hereby fixed at $100 or a deposit of $50.00 in cash in lieu 
thereof. 

JAMES M. PROCTOR, 

Justice. 

89 Motion to Stay Payments of Compensation. 

Filed April 23, 1931. j 

* * # * * # ; # 

Now comes the plaintiff and moves the Court!to allow 
a stay of the payments required to be made under the com¬ 
pensation order issued by the defendant under dat£ of Jan¬ 
uary 8, 1931, or any order supplemental thereto which may 
be issued by the defendant, until the final decision of the 
Court of Appeals in this cause, provided the plaintiff per¬ 
fects and prosecutes such appeal in accordance with the 
Rules of this Court and of the Court of Appeals. As 
grounds for said motion, plaintiff says that unless said stay 
be granted, the plaintiff and/or defendant Voehl’s employer 
will suffer irreparable damage, as shown by the i affidavit 
and memorandum hereto attached and hereby made a part 
hereof. 

McKENNEY, FLANNERY & 
CRAIGHILL, 

By G. B. CRAIGHILL, 

Attorneys for Plaintiff. 
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To Leo A. Lover, Esq., United States Attorney, Attorney 
for Defendant Hoage; Israel J. Mendelson, Attorney for 
Defendant Voehl: 

Please take notice that the points to be submitted in sup¬ 
port of this motion, and the authorities intended to be used 
are attached hereto. The rules of the above entitled court 
require, that if you oppose the granting of the above motion, 
you, or vour counsel, shall within five davs, from the date of 
service of a copy of this motion upon you, or such further 
time as the said court may grant, or, as the parties 
90 to this suit may agree upon, file in reply with the 
clerk of said court, a statement of the points and au¬ 
thorities upon which you rely, and serve a copy thereof 
upon counsel for the plaintiff. 

! McKENNEY, FLANNERY & 
CRAIGHILL, 

By G. B. CRAIGHILL, 

Attorneys for Plaintiff . 

Service of copy of foregoing motion and attached papers 
is lierebv acknowledged this 23d day of April, 1931. 

ISRAEL J. MENDELSON, 
Attorney for Defendant Voehl. 
LEO A. ROVER,' 

S., 

United States Attorney, 
Attorney for Defendant Hoaye. 

Memorandum in Support of Motion to Stay Payments of 

Compensation. 

1. Plaintiff’s bill of complaint was filed on or about Feb¬ 
ruary 5th, 1931, under the provisions of the Compensation 
Act of March 4, 1927, (44 Stats. L. 1424), which was made 
applicable to the District of Columbia by Act of Congress 
approved May 17, 1928, (45 Stats. L. 600), to enjoin en¬ 
forcement of a compensation order made by the defendant 
under date of January 8, 1931, requiring the plaintiff to 
pay defendant Voehl forthwith compensation for temporary 
total disability, beginning April 6,1930, to January 3, 1931, 
a period of 39 weeks, at $25 per week, amounting to $975, 
and to continue to pay compensation beginning January 4, 


i 


I 

i 

i 
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1931, at $25 per week, payable every two weeks, until 
further order of defendant. 

2. Section 21 of said Compensation Act provides: 

91 “The payment of the amounts required by an 
award shall not be stayed pending final decision in 

any such proceeding unless upon application for an inter¬ 
locutory injunction the court, on hearing, after not: less than 
three days’ notice to the parties in interest and tile deputy 
commissioner, allows the stay of such payments, | in whole 
or in part, where irreparable damage would otherwise en¬ 
sue to the employer. The order of the court allowing any 
such stay shall contain a specific finding, based upon evi¬ 
dence submitted to the court and identified by Reference 
thereto, that such irreparable damage would result to the 
employer, and specifying the nature of the damag'd.” 

3. Pending the hearing and decision by this Court, coun¬ 

sel for defendant Voelil agreed to make no effort! to press 
for the payments required to be made by defendant under 
said compensation order, but upon the Court entering a 
final decree herein on April 14th, 1931, dismissing the bill, 
counsel for said defendant Voehl stated that he proposed 
to take steps to enforce such payments in the manner au¬ 
thorized by said Compensation Act, which provides for the 
entry of a supplemental order by the defendant; and the 
entry of judgment thereon in this Court. j 

4. If such supplemental order and judgment should be 
entered and plaintiff and/or Voehl’s employer should be 
compelled to pay same, and to continue to makq said bi¬ 
weekly payments, or incur the 20% penalty provided for 
failure to make such payments when due, the j plaintiff 
and/or Voehl’s employer would suffer irreparable; damage, 
Court of Appeals to be set aside, the plaintiff and/or 
Voehl’s employer would be unable to recover back the 
in that, in the event the award should be ordered bv the 
amount of such payments as shall have been madd prior to 
such final decision, because the defendant Voehl is a non¬ 
resident of the District of Columbia, has no property in said 
District and only a small amount of personal effects and a 

small equity in property located in Maryland, as 

92 more fully set forth in the affidavit hereto ! attached 
and made part hereof. 


i 


i 

i 



60 


INDEMNITY INSURANCE CO. OF N. A. VS. 


5. It is respectfully requested that this motion be re¬ 
ferred to and considered by Mr. Justice Proctor, before 
whom the case was fully argued, or that an oral hearing 
be held on this application. 

McKENNEY, FLANNERY & 
CRAIGHILL, 

Bv G. B. CRAIGHILL, 

Attorneys for Plaintiff. 

Affidavit in Support of Motion to Stay Payments of 

Compensation. 

####*#* 

State of Pennsylvania, 

City of Philadelphia , ss: 

I, E. AY. Miller, Vice-President, being first duly sworn, 
on oath depose and say that I am Vice-President of the 
Indemnity Insurance Company of North America, a cor¬ 
poration, the plaintiff in the above entitled cause, and 1 
am authorized to make this affidavit on behalf of said plain¬ 
tiff corporation; that said corporation has caused an inves¬ 
tigation to be made concerning the defendant, Karl F. 
Voelil, and as a result thereof learned that said Voclil was 

and is a resident of Maryland and a non-resident of the 

* 

District of Columbia; that he owns no property in the Dis¬ 
trict of Columbia, and so far as plaintiff has been able 
to discover, said Voelil owns no property in Maryland ex¬ 
cept a small equity in the dwelling in which he resides and 
a small amount of personal effects; that affiant has read the 
motion and memorandum hereto attached and verilv 
93 believes that the facts therein and herein stated are 
true and, if it should be finally decided that said 
Voelil is not entitled to compensation, that plaintiff will be 
unable to recover the payments which it shall have made to 
him. 

! E. W. MILLER. 

E. M. B. 

Subscribed and sworn to before me this 22nd day of 
April, 1931. 

[notarial seal.] ELEANOR R. BIRD, 

! Notary Public. 

My commission expires March 9, 1935. 
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Order Overruling Motion to Stay Payments. 

Filed May 4, 1931. 


* * * # * # #| 

Upon consideration of the motion to stay payments of 
compensation filed herein April 23,1931 by the plaintiff, and 
after argument by counsel for all the parties, it isj, by the 
Court, this 4th day of May, A. D. 1931, 

Ordered that the said motion to stay payments jof com¬ 
pensation be and the same is hereby overruled. 

JAMES M. PROCTOR, 

Justice. 

i 

i 

The plaintiff notes an exception to the foregoiiig order 
overruling its motion to stav payments of compensation. 

‘ JAMES M. PROCjTOR. 

94 Memorandum. 

i 

May 4, 1931.—$50 deposited for Plaintiff in lieu iof bond 
on appeal. 

Assignments of Error. 

Filed May 7, 1931. j 

i 

******* 

The plaintiff, Indemnity Insurance Company of North 
America, a corporation, having duly noted in opeh Court 
an appeal from the decree entered in the above | entitled 
cause on April 14th, 1931, assigns the following errors in 
the record and proceedings in said cause: 

1. The Court erred in dismissing the Bill of Complaint: 

2. The Court erred in thereby holding that the alward of 
the defendant, Robert J. Hoage, Deputy Commissioner, 
described in said Bill, was in accordance with law, hnd that 
said Yoehl w r as entitled to compensation under th^ provi¬ 
sions of the Act of Congress approved March 4, 1927, (44 
Stats. L. 1424) as applied to the District of Columbia by 
Act of Congress approved May 17, 1928, (45 Stats.! L. 600) 
known as the District of Columbia Workmen’s Compensa¬ 
tion Act; 
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3. The Court erred in thereby holding that the injury 
sustained by defendant Voehl arose out of and in the 
course of his employment; 

4. The Court erred in denying the application of plaintiff 
for a stay of payments of compensation pending final de¬ 
cision of this cause. 

McKENNEY, FLANNERY & 
CRAIGHILL, 

By G. B. CRAIGHILL, 

Attorneys for Plaintiff. 

95 Service of the foregoing Assignments of Error, 
with receipt of a copy thereof, is acknowledged this 
7th day of May, 1931. 

LEO A. ROVER, 

U. S. Attorney for District of Columbia, 
Attorney for Defendant, Robert J. 
Hoage, Deputy Commissioner. 

J. J. WILSON, 

j Asst. U. S. Atty., D. C. 

ISRAEL J. MENDELSON, 
Attorney for Defendant Karl F. Voehl. 

Designation of Record. 

Filed May 7, 1931. 

******* 


The Clerk of the Court will please prepare transcript of 
record on appeal in the above entitled cause and include 
therein the following: 

1. Bill of Complaint, and all accompanying exhibits; 

2. Order granting Karl F. Voehl leave to intervene; 

3. Motion of defendant Hoage to dismiss Bill; 

4. Memorandum opinion filed by Justice Proctor, April 
7,1931; 

5. Final decree dismissing Bill, with notation of appeal, 
April 14, 1931; 

6. Plaintiff's motion for stay of payments of compensa¬ 
tion pending final decision, with memorandum and affidavit 
in support thereof; 
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7. Order overruling motion to stay payments of 

96 compensation with exception thereto; 

8. Deposit of $50 in lieu of undertaking for costs 
on appeal, May 4, 1931; 

9. Assignments of Error. 

10. This designation. 

McKENNEY, FLANNERY & 
CRAIGHILL, 

By G. B. CRAIGHILL, j 

Attorneys for Plaintiff. 

Service of the foregoing designation, with receipt} of copy 
thereof, is acknowledged this — day of May, 19311. 

LEO A. ROVER, j 

U. $. Attorney for District of Colombia, 
— for Defendant Robert J. Boage, 
Deputy Coynmissioner. 

J. J. WILSON, | 

Asst. U. S. Atty.1 D. C. 

ISRAEL J. MENDELSON, 

Attorney for Defendant Karl F. Voeltl. 

| 

97 Supreme Court of the District of Columbia. 


United States of America, 

District of Coluynbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 96, both inclusive, to be a true ^nd cor¬ 
rect transcript of the record, according to directions of 
counsel, herein filed, copy of which is made part| of this 
transcript, in cause No. 52413 in Equity, wherein Indemnity 
Insurance Company of North America, a corporation, is 
Plaintiff and Robert J. Hoage, Deputy Commissioner for 
District of Columbia, of the United States Employees’ Com¬ 
pensation Commission, is Defendant, as the same remains 
upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe my n^me and 
affix the seal of said Court, at the City of Washington, in 
said District, this 29th day of June, 1931. j 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk . 
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Endorsed on cover: District of Columbia Supreme 
Court. No. 5435. Indemnity Insurance Company of North 
America, a corporation, appellant, vs. Robert J. Hoage, 
Deputy Commissioner for District of Columbia of the 
United States Employers’ Compensation Commission, et al. 
Court of Appeals, District of Columbia. Filed June 30, 
1931. Henry \V. Hodges, Clerk. 
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IN THE 



OCTOBER TERM, 1931 


No. 5435 

i 

i 

— 


INDEMNITY INSURANCE COMPANY OF 
NORTH AMERICA, a Corporation, Appellant] 

i 

vs. 

I 

ROBERT J. HOAGE, Deputy Commissioner for 
District of Columbia of the United States 
Employees 7 Compensation Commission, and KARL 
F. YOEHL, Appellees. 


BRIEF FOR APPELLANT. 


This is an appeal from a decree of the Supreme 
Court of the District of Columbia dismissing a bill in 
equity filed by the above named Insurance Company, 
with which the National Electrical Supply Company 


Is 
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carried its compensation insurance, to enjoin the en¬ 
forcement of a compensation award made by Deputy 
Commissioner Hoage in favor of Karl F. Voehl, an 
employee of the Supply Company, on account of in¬ 
juries sustained by Voehl while driving his men auto¬ 
mobile from his home in Maryland to his employer’s 
warehouse in the District of Columbia, such automobile 
having overturned as the result of a defect in the steer¬ 
ing gear. The accident occurred on Sunday, April 
6th, 1930, at 52nd Street and Central Avenue N. E., 
in the District of Columbia, but several miles from 
the place of employment, 1328 New York Avenue N. W. 

QUESTION INVOLVED. 

The facts being undisputed, this Court is asked to 
decide whether the lower Court erred in dismissing 
the bill of complaint and in thereby holding that 
Voehl’s injury arose out of and in the course of his 
employment and consequently that the award of com¬ 
pensation to Voehl was “in accordance with law that 
is, in accordance with the provisions of the Longshore¬ 
men’s and Harbor Workers’ Compensation Act, ap¬ 
proved March 4, 1927 (44 Stats. 1424), hereinafter 
called the “Compensation Act,” which was made ap¬ 
plicable to employments in the District of Columbia 
by an Act of Congress approved May 17, 1928 (45 
Stats. 600). 

PLEADINGS. 

Bill of Complaint. 

Pursuant to the provisions of Section 21 of the Com¬ 
pensation Act, appellant filed the bill in equity above 
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described. In the bill, it was alleged that due notice 
of the injury was given by Voehl to his employer, ito 
appellant and to Deputy Commissioner Hoage (R. 
2-3), whereupon the Deputy Commissioner first fouind 
that Voehl was injured while travelling in his own 
automobile from his home to his employer’s place,of 
business; that he was not shown to have been oh a 
special errand, nor had he arrived at his place of em¬ 
ployment, nor had the employer provided the means 
of transportation, so that the hazard to which he was 
subjected was a “ traffic hazard” and not one incidental 
to his occupation and “if these facts are correctly 
stated, it would not seem that the injury arose put 
of or occurred in the course of employment” (Rj 2, 
9-10). j 

Thereafter Voehl filed a formal claim for compen¬ 
sation and a hearing was held before the Deputy Com¬ 
missioner. At such hearing, appellant admitted that 
the relation of employer and employee existed be¬ 
tween Voehl and the Supply Company and that, in 
case of temporary total disability, if Voehl was !en- 
titled to compensation at all, he was entitled to the 
maximum of $25 per week and to medical treatment, 
but appellant denied that the injury arose out of of in 
the course of Voehl’s employment. 

A complete copy of the testimony given at the hear¬ 
ing was attached as Exhibit No. 2 to the bill and tvill 
be found in the record in extenso (R. 10-51). Sjuch 
testimony will be discussed below, a summary thereof 
having been included in the tenth paragraph of | the 
bill (R. 4-7). 


i 

i 

i 
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In the bill it was further alleged that, under date of 
January 8, 1931, the Deputy Commissioner filed find¬ 
ings of fact, from which he concluded that the injury 
arose out of and in the course of Voehl’s employment 
(R. 7, 51-54) and entered an award in favor of Voehl 
for compensation in the sum of $975 at $25 per week 
from April 6, 1930, to January 3, 1931, and $50 at¬ 
torney’s fee, further ordering the employer and ap¬ 
pellant to continue to pay Voehl $25 per week until 
further order and to furnish medical treatment in ac¬ 
cordance with Section 7 of the Compensation Act (R. 
7, 54). 

In the bill, appellant further alleged that Voehl’s 
injury did not arise out of or in the course of his 
employment; that the compensation award was not in 
accordance with law, and prayed that an injunction be 
issued, pendente life and permanently, restraining the 
enforcement of the award (R. 8). 

Order Permitting Voehl to Intervene. 

Upon motion, Voehl was given leave to intervene as 
a part defendant in the equity cause (R. 55). 

Motion to Dismiss Bill. 

Appellee, Hoage, thereupon filed a motion to dismiss 
the bill of complaint (R. 55-56) and, after hearing, 
such motion was sustained (R. 56). 

Final Decree. 

From the final decree dismissing the bill, this appeal 
was perfected (R. 56-57). 
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Motion to Stay Payments. 

Appellant also filed a motion in the lower Court; to 
stay payments of compensation until the final decision 
herein, but such motion was overruled and an exception 
noted (R. 57-61). | 

After docketing the appeal, a similar motion was 
filed in this Court. 

i 

i 

STATEMENT OF FACTS. 

i 

At the hearing before the Deputy Commissioner, be¬ 
sides testimony of a physician as to the injuries, only 
two witnesses testified, namely, Hugh L. Finnegan, 
Voehl’s brother-in-law, who accompanied him in the 
automobile when the accident occurred, and C. Leslie 

i 

McCrea, Voehl’s superior officer, who testified prin¬ 
cipally concerning the nature of Voehl’s duties, j In 
lieu of oral testimony, a written statement signedj by 
Voehl was admitted in evidence by consent (R. 47-49). 

Circumstances Surrounding Accident. 

i 

Finnegan, who lived half a mile from Voehl’s home 
in Seat Pleasant, Maryland, testified that he was asked 
by Voehl to accompany him to the warehouse on ! the 
Sunday in question to get a load of ashes, which they 
planned to dump in a mud hole in the road nearby j (R. 
37), Voehl saying that he needed help to lift the big 
cans of ashes but did not need help in cleaning!the 
warehouse (R. 4, 15). They went to Voehl’s home to 

breakfast, then started in Voehl’s automobile for the 

; 

warehouse and the accident happened, while Voehl was 
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driving, at 52nd Street and Central Avenue N. E. (R. 
4, 18-19). 

In the bill, it is alleged that the accident was caused 
by defective steering gear (R. 3); in presenting his 
claim, Voehl merely stated that “ automobile broke 
down” (R. 46), and the Deputy Commissioner found 
that “the car skidded in some soft gravel and over¬ 
turned” (R. 53). 


Purpose of Trip. 

Finnegan’s testimony indicated that the main object 
of the trip was to obtain a load of ashes for their own 
purposes (R. 15), and McCrea admitted that “the re¬ 
moval of ashes was not under Mr. Voehl’s jurisdic¬ 
tion” (R. 39) and “not even incidental to the opera¬ 
tion of the refrigeration department” (R. 30), but ac¬ 
cording to Voehl’s statement, he also intended, when he 
reached the warehouse, to clean up some trash, which 
had accumulated there (R. 47-48), although he should 
have had his subordinates do such work (R. 47). Mc¬ 
Crea testified that Voehl “always insisted on doing 
too damned much work himself” (R. 32). 

VoehTs Employment and Duties. 

McCrea, manager of the refrigeration division of the 
Supply Company, testified that Voehl was employed 
under him as “Head of the Products Division” (R. 5, 
22). Voehl’s duties were two-fold: (1) as manager of 
the warehouse , he supervised unloading and placing 
refrigerators in the warehouse, unpacking:, delivering 
and installing; them in customers ’ homes, and it was his 
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duty to see that the buildings were kept in order and 
that fire rules were obeyed (R. 5, 22) and (2) as serv¬ 
ice manager, he had charge of the Company’s 24 hbur 
a day service on refrigerators in customers’ homes ^R. 
5, 23). Voehl had from eight to twelve men under 
him at the warehouse and two service men to take 
care of calls (R. 23, 47). j 

Voehl’s regular hours were from 7.30 a. m. to 3.30 
p. m., with an hour off for lunch, but to enable him to 
take care of service calls, the Company had a telephone 
installed in his home and when a call came in from a 
customer after regular store hours, it was relayed to 
Voehl’s home, whereupon Voehl would take care of |the 
call personally or instruct one of the service meni to 
do so (R. 5, 23). : 

Allowance for Use of Automobile and Overtime Pay. 

On service calls outside of regular hours, if Vqehl 
used his own automobile, he was allowed overtime pay 
and five cents per mile from the time he left his hdme 
until his return (R. 5, 23). j 

Voehl received no allowance for use of his automo¬ 
bile going to and from work during the week firom 
Monday to Saturday (R. 30). Voehl went to the ware¬ 
house on Sunday when he considered it necessary and 
was not required to obtain special authority to d 6 so 
(R. 48). He claimed that whenever he made such a trip 
on Sunday, he would receive his mileage and overtime 
pay (R. 48’). j 

McCrea testified that they had always found Voehl to 
be honest and never questioned any claim he npght 


I 
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make for overtime and mileage (R. 25). At the hearing, 

McCrea was asked to furnish any record he had of 

mileage and overtime being paid to Voehl for work 

on Sundavs and later wrote to the Commissioner that 
* 

records for December, 1929, and prior thereto, had been 
destroved, and the onlv record he could find of Voehl 
being paid for Sunday work was one instance on Feb¬ 
ruary 2, 1930, when Voehl came into Washington for 
three purposes, (1) to remove a refrigerator exhibit 
from Washington Auditorium, (2) to straighten up 
the warehouse, and (3) to take an inventory of stock 
(R. 50). 

The testimony will be discussed in more detail as to 
certain points in the course of the argument below. 

ASSIGNMENTS OF ERROR. 

The plaintiff, Indemnity Insurance Company of 
North America, a corporation, having duly noted in 
open Court an appeal from the decree entered in the 
above-entitled cause on April 14th, 1931, assigns the 
following errors in the record and proceedings in said 
cause: 

1. The Court erred in dismissing the Bill of Com¬ 
plaint ; 

2. The Court erred in thereby holding that the 
award of the defendant, Robert J. Hoage, Deputy Com¬ 
missioner, described in said Bill, was in accordance 
with law, and that said Voehl was entitled to compen¬ 
sation under the provisions of the Act of Congress ap¬ 
proved March 4, 1927 (44 Stats. L. 1424), as applied 
to the District of Columbia by Act of Congress ap- 
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proved May 17, 1928 (45 Stats. L. 600), known as the 
District of Columbia Workmen’s Compensation Apt; 

i 

3. The Court erred in thereby holding that thp in¬ 
jury sustained by defendant Voehl arose out of and 
in the course of his employment; 

4. The Court erred in denying the application of 
plaintiff for a stay of payments of compensation pend¬ 
ing final decision of this cause. 

The first three assignments may be considered to¬ 
gether as they cover a single proposition, namely, 
whether the lower Court erred in holding that Voehl’s 
injury arose out of and in the course of his employ¬ 
ment. 

ARGUMENT. j 

| 

Power of Courts to Review Action of Deputy 

Commissioner. 


In the lower Court, counsel for appellee argued that 
the findings of the Deputy Commissioner were I not 
subject to review by the Court. Appellant concedes 
that the findings of the Commissioner on questions 
of fact, based on evidence before him, should not be 
set aside by the Court, merely because the Court 
might disagree with the Commissioner as to such 
facts, but the Courts are not bound by the Com¬ 
missioner’s conclusions of law which are not sup¬ 
ported by, but are contrary to, the evidence prodiiced 
before him. 


l 

| 

i 

i 
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It is true that Section 20 of the Compensation Act 
provides: 

4 ‘In any proceeding for the enforcement of a 
claim for compensation under this Act it shall be 
presumed, in the absence of substantial evidence 
to the contrary—(a) that the claim comes within 
the provisions of this Act.” 

Such presumption, however, is not “a substitute for 
facts” or a “substitute for proof.” The burden is al¬ 
ways upon the claimant to produce substantial evi¬ 
dence to prove that the injury arose out of and in the 
course of his employment. 

Collins v. Brooklyn Union Gas Co., 171 App. 

Div. N. Y. 381; 

Eldridge v. Endicott, 228 N. Y. 21; 

New Amsterdam Casualty Co. v. Hoage, 59 

Wash. L. Rep. 91. 

Appellee’s contention that the finding of the Deputy 
Commissioner is conclusive is aptly answered by the 
following language from an opinion of the Supreme 
Court of the United States, where counsel for the In¬ 
terstate Commerce Commission made a similar argu¬ 
ment. 


“The statute gave the right to a full hearing, 
and that conferred the privilege of introducing 
testimony, and at the same time imposed the * 
duty of deciding in accordance with the facts 
proved. A finding without evidence is arbitrary 
and baseless. And if the Government’s conten¬ 
tion is correct, it would mean that the Commis¬ 
sion had a power possessed by no other officer, 
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administrative body, or tribunal under our Gov¬ 
ernment. It would mean that where right^ de¬ 
pended upon facts, the Commission could dis¬ 
regard all rules of evidence, and capriciously 
make findings by administrative fiat. Such au¬ 
thority, however beneficently exercised in! one 
case, could be injuriously exerted in another; 
is inconsistent with rational justice, and comes 
under the Constitution’s condemnation of all 
arbitrary exercise of power. 

I 

* # *- # * * # i 

i 

“The legal effect of evidence is a question of 
law. A finding without evidence is beyond the 
power of the Commission. An order based 
thereon is contrary to law and must, in the! lan¬ 
guage of the statute, ‘be set aside by a court of 
competent jurisdiction.’ ” 

I. C. C. v. L. & N. R. R. Co., 227 U. S. 88', 
91-92. 


See also 

Spiller v. Atchison, T. & S. F. R. R., 253 tj. S. 

117. 

Appellee relied, in the Court below, upon the cake of 
Wheeling Corrugated Company v. McManigal, Deputy 
Commissioner, 41 Fed. 2nd 593, which construed I Sec¬ 
tion 21 of the Longshoremen’s Act, but the opinion in 

i 

that case supports the view that a compensation order 
may be set aside by a Court of competent jurisdiction 
where the order “is based upon error of law or is not 
supported by any substantial evidence, or is so mani¬ 
festly arbitrary and unreasonable as to transcend the 
authority vested in the Deputy Commissioner.” ; 

i 

i 
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This Court, following the above principle, in the 
very recent case of New Amsterdam Casualty Com¬ 
pany v. Hoage, 59 Wash. L. Rep. 91, proceeded to ex¬ 
amine the record and evidence before the Deputy Com¬ 
missioner, and held that there was substantial evidence 
that the decedent at the time of his injury was not 
performing services arising out of and in the course of 
his employment and that the award of the Deputy Com¬ 
missioner should be set aside, saying: 

‘ ‘ An award based upon conjecture incon¬ 
sistent with established facts and circumstances 
is manifestlv so arbitrarv and unreasonable as 

•/ v 

to be ‘not in accordance with law.’ ” 

The same language is applicable to the situation in¬ 
volved in the present case, where the facts are undis¬ 
puted and the Deputy Commissioner based his award 
upon a conclusion which is wholly inconsistent with 
the evidence submitted to him. 

General Rule. 

Employee Going to and from Work Not Covered by 

Compensation Law. 

Counsel for appellee, in a brief filed in the Court 
below, admitted that “the weight of authority in the 
United States is to the effect that injuries going to 
or from work are not covered as a general rule.” 

This general rule has been well expressed, as fol¬ 
lows : 

“It is a well-settled general rule that an injury 
suffered by an employee in going to or return- 
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ing from the employer’s premises where the 
work of his employment is carried on, except| in 
special instances not here involved, does not 
arise out of his employment so as to entitle him 
to compensation.” 

Podgorski v. Kerwin, 144 Minn. 313; 175 
N. W. 694; ! 

Nesbitt v. Twin City Forge Co., 145 
Minn., 286; 177 N. W. 131. | 

This general rule, with its exceptions, has also been 
well stated, in Special Bulletin No. 118, issued under 
date of June, 1923, by the Department of Labor! of 
New York State, reviewing Court decisions construing 
the New York Compensation Law, which is similar to 
that involved here, as follows: 

i 

“The employee who ordinarily performs;no 
duties for his employer outside the employer’s 
plant or premises and who comes and goes mprn- 
ing and evening between his home and his work¬ 
place is in different status relative to the haz¬ 
ards of his traveling from the employee who 
goes forth from his work-place upon some casual 
errand for his employer or who travels con¬ 
tinuously in his employer’s interest. Injury;oc¬ 
curring between the employee’s home and the 
employer’s premises is not incidental to the em¬ 
ployment and, therefore, not compensable; if 
such injury has no other connection with the em¬ 
ployment than the mere coming and going. Spe¬ 
cial circumstance may, however, link such earn¬ 
ing and going up with the employment and so 
make injury in the course of it compensable; 
such as, carrying money for the employer, in¬ 
gress and egress to and from the worh-pldce, 
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or traveling in a vehicle provided by the em¬ 
ployer.” 

Exceptions to General Rule. 

As above indicated, there are several exceptions to 
the general rule and counsel for appellee emphasized 
such exceptions in the Court below, but failed to point 
out under which exception this case should, in his 
opinion, be classified. A consideration of such excep¬ 
tions will quickly demonstrate that the present case does 
not come within any of the exceptions, but is governed 
by the general rule. 

First Exception to General Rule. 

An employee may be protected by compensation in¬ 
surance while he is seeking ingress to or egress from 
his employer's premises, and while he is immediately 
adjacent thereto, even though he is injured a few 
minutes before his work is to begin. 

Cudahy Packing Co. v. Parramore, 263 U. S. 418. 

4 ‘ Employment includes not only the actual do¬ 
ing of the work, but a reasonable margin of 
time and space necessary to be used in passing 
to and from the place where the work is to be 
done. If the employee be injured while passing, 
with the express or implied consent of the em¬ 
ployer, to or from his work by a way over the 
employer’s premises, or over those of another 
in such proximity and relation as to be in prac¬ 
tical effect a part of the employer’s premises, 
the injury is one arising out of and in the course 
of the employment as much as though it had 
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happened while the employee was engaged 1 in 
his work at the place of its performance.” 

Bountiful Brick Co. v. Giles, 276 U. S. 

154, 158. | 

! 

The present case does not come within this excep¬ 
tion, because here the accident occurred several miles 
from the place of employment. 

In the English case of Gilmour v. Dorman, 105 L.jT. 
N. S. 54, the Court referred to an accident which oc¬ 
curred some distance from the place of employment, 
as follows: 

“I cannot regard the case as in any way dif¬ 
ferent from the case where a workman slips!on 
the ice on a public road, a quarter of a mile frbm 
his employer’s work. It has been repeatedly 
held that a man is not entitled to the protection 
of the act when on his way from his hom^ to 
his work. There may be some difficulty in ias- 
certaining precisely when a workman’s employ¬ 
ment begins. Generally speaking, the factory, 
gate or yard indicates the boundary. Soine- 
times there may be a sort of excrescence, blit I 
am not prepared to hold that an accident which 
occurred in a field some quarter of a mile dis¬ 
tant, separated from the premises where ;the 
workman is to work, by land over "which he has 
no right of access, can be deemed to have arisen 
‘in the course of’ his employment.” 

i 

Second Exception to General Rule. 

It is generally held that where transportation is fur¬ 
nished by an employer as an incident of the employ- 

i 

ment, an injury suffered by the employee going cr com- 


i 

i 

i 


I 

i 

i 
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ing in the vehicle so furnished by the employer and 
under his control , arises out of and is within the course 
of the employment, within the meaning of Workmen’s 
Compensation Acts. Many cases supporting this ex¬ 
ception will be found in the following notes: 

10 A. L. R. 169; 

21 A. L. R. 1223; 

62 A. L. R. 1438. 

Such cases arise where an employer, operating a 
factory, sends a bus to a certain meeting place to pick 
up employees and bring them to the factory, or where 
a railroad company furnishes a special work train to 
take employees to work at some distant point. In 
such cases the bus and its driver, the train and its 
engineer are under the control of the employer. 

Even in such cases where railroad companies fur¬ 
nish transportation to and from work, counsel for 
employees have successfully contended that fellow 
servant rules, and so forth, do not apply to such em¬ 
ployees while riding on trains and that the employees 
are entitled, as passengers, to the exercise of the high¬ 
est degree of care. Cases so holding are collected in 
23 L. R. A., N. S. 955. 

50 L. R. A., N. S. 707. 

The distinction between employment and non-em¬ 
ployment is the same, whether it works in favor of the 
master or of the servant. 

Willmarth v. Cardoza, 176 Fed. 1. 

Woodward & Lothrop v. Lineberry, decided by 
this Court on May 4, 1931, 59 Wash. Law 
Rep. 435. 
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In the present case, assuming that Voehl would have 
been reimbursed or paid five cents per mile for the 
use of his automobile, the vehicle was not furnished b^- 
the employer and was not in any way under the em¬ 
ployer’s control. It was conceded in the Court belo^ 
that if the accident had occurred on a week day, Voehl 
would not have been protected, and so far as this ex¬ 
ception to the general rule is concerned, it is difficult 
to see how the payment of five cents per mile to him 
on Sundays would bring him within the “ course of 
his employment” any more than reimbursing him fo:r 
his care fare if he had used a street car or some public 
conveyance, which was in no way under the employer’s 
control. 

This exception does not apply to a case where the 
employee is using his ozvn automobile, even though he 
may be paid by his employer for it use. 

The case of Artmeyer v. Mason, 220 App. Div. N. t- 
787, is exactly in point. There an expert die and tool 
maker, superintendent of his employer’s plant, liveld 
in Buffalo and worked in East Aurora, driving to anjd 
fro in his own automobile. He was struck and killed 
by a railroad train at a highway crossing while on his 
way to his place of employment. His employer had 
allowed him an hour in the morning and half an hoijr 
in the evening for travelling, the hours at the plaiit 
being from 7 a. m. until 6 p. m. and allowed or paid 
him ten dollars a week for the use of his automobile. 
The referee avrarded compensation to his widow, 
but the Industrial Board rescinded the award and the 

i 

Appellate Division of the New York Supreme Court 
unanimously affirmed the Board’s action, thereby hold- 

i 

i 

i 
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ing that decedent’s death did not arise out of his em¬ 
ployment. 

The reasoning of the Court in Grathwohl v. Nassau 
Point Club Properties, 216 App. Div. N. Y. 107, af¬ 
firmed 243 N. Y. Pep. 567, is also most interesting. 
There the employer owned a real estate development 
and the claimant was in charge thereof, with several 
men employed under him. Claimant was required to 
visit the property every day and used his oivn Ford 
automobile , supplying the gas and oil, while going 
from his home to the property. This was taken into 
consideration in fixing the amount of his wages. While 
cranking his car preparatory to driving to work, he 
was injured. In the opinion, the Court said: 

“If the car had been owned by his employer, 
and the claimant had been required to store it 
nights in his employer’s garage at Peconic, the 
claimant would have been in the course of his 
employment while cranking it at such garage 
to take it to his employer’s premises. Taking 
his employer’s car to his employer’s garage at 
Peconic would have been the business of his 
employer. Taking his own car to his own gar¬ 
age at the same place was an entirely different 
matter. It vras so taken by him on the night 
prior ito the accident that he might eat, sleep 
and rest at home, or otherwise divert himself. 
That was his own personal business. Because 
he had thus used it for personal business it was 
necessary in the morning to crank it and drive 
it to his employer’s premises. That was also 
his personal business. If the claimant had been 
injured while walking to or from his employer’s 
premises, it is certain that he would not then 
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have been in the course of his employment. Ii 
can make no difference that in the instancy 
under consideration he was about to journey 
to his master’s premises upon fast revolving- 
wheels rather than upon his feet. It seems tb 
me that the claimant was not in the course of 
his employment when he was accidentally in¬ 
jured. ’ ’ | 

The above language is applicable to the present 
case where Voehl was using his own car, for his owh 
convenience, to travel back and forth between hi|s 
home and his place of employment. If he had been 
walking and injured on the street at a point even sev¬ 
eral blocks from the warehouse, he would have been 
in no position to claim compensation. The fact that 
he was on ‘ 4 fast revolving wheels,” instead of his feet, 
can make no difference, especially when the “wheels 1’ 
belonged to him and not to his employer. 

i 

Third Exception to General Rule. 

Another exception to the general rule occurs when 
an employee is sent on a service call to the house of ja 
customer, or where the nature of the business requires 
the employee to travel. Chauffeurs sent on a special 
errand, or travelling salesmen going from customer tb 

i 

customer have been held to be acting within the scope 
of their employments. 

Cases involving such “travelling employments” are 

i 

collected in a note in 36 A. L. R. 474. 

Voehl, however, was not engaged in any such travel¬ 
ling employment at the time of his injury. 


i 


j 


i 
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Payment of Overtime Wages. 

Appellee also contended below that if Voehl had com¬ 
pleted his trip, he would have been paid overtime 
wages from the time he left his home and that he was, 
therefore, covered by insurance from the moment he 
left his home. 

Appellant is not willing to concede that this is an 
exception to the general rule. The method by which 
an employer pays his employee his wages is not the 
determining factor upon the question whether the em¬ 
ployee is acting within the scope of his employment at 
a certain time. 

Stimal v . Jewett & Co., 198 App. Div. N. Y. 427; 

Artmeyer v. Mason, 220 App. Div. N. Y. 787. 

If, instead of paying his employee by the month or 
by the week, an employer should say to him “I am 
paying you 20 cents per hour, or $4.80 per day of 24 
hours, because I expect you to be subject to call at any 
time.” In such a situation, could it be said that the 
employee could recover if he fell out of bed in the 
middle of the night, merely because the accident oc¬ 
curred during the hours for which he was paidf 

The liability of the insurance carrier can not be so 
extended by an employer adopting such method of 
paying wages. 

“On Premises” and “Off Premises” Accidents. 

Various Bulletins issued by the Department of Labor 
of New York State, above mentioned, make the above 
classifications of accidents arising under the Compen- 
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i 
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sation Laws. Employees having a fixed place of em¬ 
ployment, such as a factory or warehouse, are covered 
by the Compensation Law only when they are on the 
premises of their employer, or in immediate proximity 
thereto seeking egress or ingress, or being transported 

to or from work in a vehicle which is under the em- 

! 

plovers’ control. Otherwise only employees, whcjse 
duties require them to travel, are covered when off the 
premises of their employer. 

Two-fold Character of VoehTs Employment. 

As service manager, Voehl was subject to call by 
telephone to make emergency repairs to a refrigerator 
at the home of a customer. In that capacity, he was 
a travelling employee . He was not, however, engagbd 
in any such duty when he was injured. The fact that 
service men were paid overtime and mileage, while 
making service calls, from the time they left their 
homes until they returned, is not pertinent to tjhe 
issue in this case. 

Voehl was manager of the warehouse and in that 
capacity was a “stationary” employee, having a fixed 
place of employment, namely, his employer’s ware¬ 
house. At the time of the injury, Voehl was in the 
category of an employee having a fixed place of em¬ 
ployment, to whom the general rule applied, that |is, 
he was not protected by compensation insurance while 
going from his home to such fixed place of employment. 
He had no duty to perform for his employer while 
en route and the vehicle in which he was riding, be¬ 
longed to him and was entirely under his control. The 
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employer had no opportunity to protect itself by 
having the automobile inspected or by selecting an ex¬ 
perienced driver to operate it. 

Injury Did Not Arise Out of or in Course of 

Employment. 

The phrase “arising out of and in the course of em¬ 
ployment” is in the conjunctive. The terms “out of” 
and “in the course of” are not synonymous, and if 
either of these elements is missing, there can be no re¬ 
covery. The words “out of” refer to the origin or 
cause of the 1 accident, and the words “in the course 
of” to the time, place, and circumstances under which 
it occurred. 

L. R. A., 1916-A, p. 232. 

Chief Justice Rugg, in a well considered opinion in 
McNicol’s Case, 215 Mass. 497, said: 

“In order that compensation may be due the 
injury must both arise out of and also be re¬ 
ceived in the course of the employment. Neither 
alone is enough.” 

# # # # # # * 

“It is sufficient to say that an injury is re¬ 
ceived ‘in the course of’ the employment when 
it comes while the workman is doing the duty 
which he is employed to perform. It ‘arises out 
of’ the employment, when there is apparent to 
the rational mind upon consideration of all the 
circumstances, a causal connection between the 
conditions under which the work is required to 
be performed and the resulting injury. Under 
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this test, if the injury can be seen to have fol¬ 
lowed as a natural incident of the work, and to 
have been contemplated by a reasonable person 
familiar with the whole situation as a result of 
the exposure occasioned by the nature of the 
employment, then it arises ‘out of’ the employ¬ 
ment. But it excludes an injury which cannot 
fairly be traced to the employment as a con¬ 
tributing proximate cause, and which comOs 
from a hazard to which the workmen would have 
been equally exposed apart from the employ¬ 
ment. The causative danger must he peculiar 
to the work , and not common to the neighbor¬ 
hood. It must be incidental to the character Of 
the business, and not independent of the rela¬ 
tion of master and servant.” 

i 

As Voehl was not performing any duties for his 
employer at the time and place when he was injured, 
his injury did not occur “in the course” of his em¬ 
ployment. As the cause of the accident was a cause 
over which the employer had no control and which w^s 
in no way connected with any of Voehl’s duties, the 
injury did not “arise out of” the employment. 

i 

i 

Ordinary Traffic Hazard. 

i 

The Deputy Commissioner’s first guess was the cor¬ 
rect one, namely, “the hazard to which the claimant 
was subjected at the time he was injured was a traffic 
hazard and not one incidental to his occupation,” as 
stated in the Deputy Commissioner’s letter of July 2, 
1930 (R., 10). | 

“The employee is not insured generally 
against accident while working for the street 
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railway corporation. At home or on the street 
he may meet with accident not arising out of 
or in the course of his employment. The act 
does not cover such cases. The employee gets 
up in the morning, dresses himself, and goes 
to work, because of his employment; yet if he 
meets 1 with an accident before coming to the 
employer's premises or his place of work, that 
is not a risk of his occupation, but of life gen¬ 
erally. f ’ 

De Yoe v. New York State Railways, 218 
N. Y. 318. 

Similarly in the recent case of New Amsterdam 
* 

Casualty Co. v. Hoage, 59 Wash. Law Rep. 91, the 
decedent lost his life as the result of being struck by 
a street car, a traffic hazard in no way connected with 
his employment, and this Court promptly held that 
the award of the Deputy Commissioner should not be 
sustained. 


Main Object of the Trip. 

Finnegan’s testimony shows that the main object 
of VoehPs trip was to get a load of ashes for his own 
purposes, to dump in a mud hole near his home (R. 
15), the removal of the ashes being no part of his duty 
to his employer (R. 30, 39). While on the first aid table 
immediately after the accident, Yoehl was worrying 
about the ashes, “that was the only thing that bothered 
him” (R. 15). Yoehl claimed that he also intended to 
clean up some trash that had accumulated in the ware¬ 
house, but that was not the main object of the trip. 

The situation is similar to that involved in the case 
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of Marks v. Gray, 251 N. Y. 90, where Marks was a 
helper in the service of a plumber, and his wife went fo 
a nearby town to visit upon the understanding that 
Marks would call for her at the end of his day’s work. 
His employer, hearing of the proposed journey, asked 
him to take his tools and fix some faucets in a dwelling 
in the town where his wife was visiting. While usilig 
his own or his father’s car on the trip, he was injured 
in a wreck. The Court held that Mark’s main object 
in making the trip was to call for his wife; that His 
employment did not cause him to make the journey or 
expose him to its risks and his injury did not arise 

i 

out of his employment. j 

Fourth Assignment of Error. 

i 

j 

The lower Court erred in denying appellant’s alp- 
plication for a stay of payments pending final decision 
of the cause. 

Counsel for appellee strenuously argued in the 
Court below that a case of 44 irreparable damage^” 
within the meaning of Section 21 of the Compensation 
Act, is not shown by proof that claimant is without 
financial responsibility and that payments made ! to 
him can not be recovered if the award is set aside. 

The provision in Section 21 expressly authorizing 

i 

the Court to stay payments, in case of irreparable 
damage, must have been inserted in the statute for 
some purpose and, in view of the nature of such cas^s, 
the only irreparable damage that can ever be shown 
is that resulting from lack of financial responsibility 
on the part of the claimant. 


i 
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The Compensation Act does not require the claim¬ 
ant to furnish security for the return of such pay¬ 
ments, if it is decided later that he is not entitled 
thereto, and the insurance carrier has no means of 
protecting itself. This is specially true pending an 
appeal. When the lower Court dismisses the bill, the 
insurance carrier can not hold matters in statu quo by 
giving a supersedeas bond or any other kind of 
security. The Act provides the means by which the 
claimant can quickly enforce payment of the award. 

The gross injustice which may frequently result 
from an arbitrary refusal on the part of the Court 
to stay payments until final decision of the case, is 
obvious. 

CONCLUSION 

If the Deputy Commissioner is right in his con¬ 
clusion in this case, every employee in the District 
of Columbia may logically claim that he is covered 
by compensation insurance from the moment he steps 
out of his front door to go to work, whether he walks, 
uses his own automobile or a public conveyance. Cer¬ 
tainly the legislative authority intended no such result 
and the Courts, in many decisions construing similar 
compensation statutes, have announced and defined 
the general rule that employees are not covered by 
compensation insurance while going to and from work. 

While Voehl was driving his own automobile from 
his home to his employer’s warehouse, he was within 
this general rule and, as shown above, none of the 
exceptions to the rule are applicable to the situation 
here involved. 


I 

! 


! 

i 

l 

i 
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It is confidently asserted that counsel for appellee 
will be unable to cite a single case that goes to the ex¬ 
tent of awarding compensation to an employee who 
is injured, several miles from his destination, while 
using his own automobile on his way from his home 
to his place of employment. 

The injury in the present case did not arise out of 
or in the course of Voehl’s employment and the awahd 
of the Deputy Commissioner was not 4 4 in accordance 
with law” in that it was not supported by, but was 
directly contrary to the evidence produced. 

It is, therefore, respectfully submitted that the 
decree of the lower Court should be reversed, with 
directions to that Court to grant the relief prayed in 
appellant’s bill of complaint. 

FREDERIC D. McKENNEY, j 

JOHN S. FLANNERY, 

G. BOWDOIN CRAIGHILL, j 

Attorneys for Appellant . ] 
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In the Court of Appeals of the District of 

Columbia 

j 

Octobee Term, 1931 I 

i 

i 

No. 5435 


Indemnity Insueance Company of North Amer- 
ica, a Corporation, appellant ! 

v. \ 

i 

Robert J. Hoage, Deputy Commissioner for Dis¬ 
trict of Columbia of the United States Em¬ 
ployees’ Compensation Commission, and Karl F. 
Voehl, appellees 


BRIEF FOR APPELLEES 


This brief is submitted on behalf of Robeft J. 
Hoage, Deputy United States Employees’ Compen¬ 
sation Commissioner for the District of Columbia, 

i 

and on behalf of Karl V. Voehl, who was granted 
leave to intervene in this cause in the lower Cburt. 
(R-55.) 

i 

HISTORY of case 

! 

1. Digest of the facts 

The claimant, Karl F. Voehl, an employee of the 

National Electrical Supply Company, sustained the 

(i) 


i 


2 


permanent injuries in question while driving his 
automobile which overturned due to a defect in the 
steering gear while en route from his home to his 
place of employment on Sunday, April 6, 1930, at 
about 8.30 a. ni. He was en route to his employer’s 
warehouse to clean it up and remove the trash and 
accumulated refuse in accordance with his duties 
as manager of the warehouse and refrigerating de¬ 
partment, which required of him regular daily work 
during certain hours, as well as being subject to call 
the remainder of the twenty-four hours of each day 
for emergency service work, as also to complete 
the fulfillment of his duties at the warehouse after 
his regular weekday hours, within his own discre¬ 
tion and according to his own judgment. His em¬ 
ployer custoniarily paid him a stipulated sum per 
mile for the mileage covered by his automobile in 
performing the latter two functions as well as a 
certain amount for the overtime he put in, based on 
an hourly rate calculated from the time he left his 
home until his return thereto. He was entitled to 
mileage and overtime pay covering any voluntary 
service he deemed necessary in the interests of his 
employer. 

2. Pleadings 

After a hearing upon his claim for compensation, 
the claimant, Karl F. Yoehl, was awarded compen¬ 
sation by compensation order filed on January 8, 
1931, by the Deputy Commissioner administering 
the compensation law in the District of Columbia 
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under the provisions of the Longshoremen’s land 
Harbor Workers’ Compensation Act of March 4, 
1927 (U. S. C. Sup. II, Title 33, Chap. 18), made 
applicable to the District of Columbia by the'Act 
of May 17,1928 (Pub. 419, 70th Congress). 

After this award was made, the appellant filed on 
February 5, 1931, a bill for injunction under! the 

I 

provisions of Section 21 of the Compensation! Act 
referred to in the Supreme Court of the District 
of Columbia upon the ground that the claim did not 
come within the provisions of the Compensation 
Act, alleging that the commissioner’s finding jwas 
“not in accordance with law” and not supported 
by, but directly contrary to, the evidence presented 
at said hearing, and asking that an injunction pen¬ 
dente lite and permanently be issued restraining 
the enforcement of said award and requiring the 
defendant to vacate and set the same aside and that 
the payment of said award be stayed pending final 
decision on the bill of complaint. (E. 7-8.) 

On February 13, 1931, the Court, on motion and 
hearing, permitted the intervention of Karl F. 
Voehl as a party defendant. (E. 55.) 

A motion was filed on February 24, 1931, to dis¬ 
miss the Bill of Complaint. This motion was 
granted and a final decree to that effect was signed 
by the Court on April 14,1931. j 

The appellant then, on April 23, 1931, after final 
decree had been entered, filed a motion in the lower 
Court to stay payments of compensation untfi the 
final decision of the Court of Appeals in this cause. 
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(R. 57-60.) This motion was, however, overruled 
(R. 61) by order entered May 4,1931. 

A similar motion to stay the payments of com¬ 
pensation was then filed in this Court and is now 
pending. In the meanwhile the appellant has not 
paid one cent compensation or furnished medical 
treatment of any nature to the appellee, Karl F. 
Voehl, to date, as directed in the compensation or¬ 
der filed by the appellee, R. J. Hoage, on January 
8,1931. 

QUESTIONS EOR DECISION 

There are only two questions for decision, 
namelv: 

First, whether the Supreme Court erred in dis¬ 
missing the Bill of Complaint filed by the appel¬ 
lant Indemnity Insurance Company of North Am¬ 
erica in an appeal to that Court from an award 
of compensation and in thereby holding that the evi¬ 
dence adduced before the appellee, R. J. Hoage, 
Deputy Commissioner, sustained his finding that 
Voehl ’s injury arose out of and in the course 
of his employment and that the award was in 
accordance with law, that is, in accordance with 
the provisions of the Longshoremens and Harbor 
Workers’ Compensation Act, approved March 4, 
1927 (44 Stats. 1424), hereinafter called the “ Com¬ 
pensation Act,” which was made applicable in the 
District of Columbia by an Act of Congress ap¬ 
proved May 17,1928 (45 Stats. 600). 
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Second, whether the lower Court erred in deny¬ 
ing the application of the Indemnity Insurance 
Company for stay of payments of compensation to 
Karl F. Voehl, in whose favor an award of Oom- 
pensation was made by Commissioner Hoage ujider 
the provisions of said Compensation Act, pending 

i 

final decision by the appellant court. 

i 

THE LOWER COURT DID NOT ERR IN DISMISSING THE 
BILL OF COMPLAINT FILED BY THE APPELLANT IN ITS 
APPEAL TO THAT COURT FROM THE AWARD OF COM¬ 
PENSATION MADE BY THE DEPUTY COMMISSIONER 
UNITED STATES EMPLOYEES’ COMPENSATION, Alt AP¬ 
PELLEE HEREIN, IN FAVOR OF THE APPELLEE, KARL 
F. VOEHL, BASED ON THE EVIDENCE IN THE CASE| 

Statement of facts 

It will be necessary to review certain of the facts 
in this case to ascertain the grounds on whicb^ the 
Deputy Commissioner, R. J. Hoage, appellee 
herein, made an award in favor of the appqllee, 
Karl F. Voehl, in order to determine whether the 
lower Court erred in refusing to disturb the award. 

A brief resume of the facts presented to the Dep¬ 
uty Commissioner is therefore given, as taken from 
the transcript of record at the hearing before! the 
Deputy Commissioner on December 11, 1930, set¬ 
ting forth certain facts upon which we believe the 
Deputy Commissioner was justified in making the 
award under the provisions of the Compensation 
Act above referred to and the evidence. 

The National Electrical Supply Company w^s a 
corporation engaged in business in the District of 
Columbia and in accordance with the provisions 

80375—31-2 
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of Section 32 of the Compensation Law had in 
force a policy of insurance issued by the appellant 
to insure the payment of compensation to its em¬ 
ployees who might be injured and entitled to com¬ 
pensation under the provisions of said Compensa¬ 
tion Act. (R. 11.) 

On Sunday, April 6, 1930, Karl F. Voehl was in 
the employ of the National Electrical Supply Com¬ 
pany and such relationship was admitted by the 
appellant. (R. 11.) On that day the appellee, 
Karl F. Yoehl, sustained the injuries giving rise to 
this case, while driving his automobile in the 
vicinity of 53rd Street and Central Avenue NE., 
en route to his place of employment, when the auto¬ 
mobile overturned when it skidded in soft gravel. 
(R. 15.) 

Before continuing with further details of 
Voehl’s purpose and reason for making this trip 
we will digress sufficiently to go into the duties, 
method of payment or compensation, hours and 
time of employment, and other arrangements 
Yoehl had with his employer in connection with his 
employment as borne out by the evidence. 

The employee’s duties 

Although Yoehl would at times work in the vari¬ 
ous departments of his employer’s business (R. 37- 
38), his duties were generally confined to the refrig¬ 
eration department where he had complete charge 
of the receiving, delivery, and warehousing of the 
refrigerators handled (R. 47). Mr. C. Leslie 
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McCrea, the manager of the refrigeration division, 
who had “ charge of the sale, delivery, installation, 
collecting, and seeing that refrigerators are!paid 
for,” had supervision over Voehl. He testified, 
that Voehl was the “head of the products divi¬ 
sion,” having divided his business into sales, prod¬ 
ucts, and accounting. As such head, Voehlj had 
charge “* * * first of all, of the maintenance 

and operation of the warehouse, and second, he 
was charged with seeing that refrigerators in 
customers’ homes, etc., were maintained.” (R. 
22 .) | 

In conjunction with his work about the building 
he had to keep the place clean, free, and clear 6f all 

i 

trash, crating, small timber, and paper, accumulat¬ 
ing chiefly from the handling of the refrigerators. 
He had eight men assigned to him in connection 
with this work and could put on more help when¬ 
ever he saw fit to do so. (R. 47.) He had tojtake 
care of the building in accordance with the geheral 
order of Mr. McCrea, his superior, that trash must 
not be allowed to accumulate. (R. 48.) McCrea 

• i 

testified that “Voehl was charged with seeing;that 
the buildings were kept in proper order and;that 
the stock was kept in proper order and that th$ fire 
rules were all complied with, and things of that na¬ 
ture, general duties, that fall in a position of that 
kind. ” (R. 22.) He amplified his statement later 

when he said “he was under strict orders to pile all 
waste packing material and the lumber in neat 
piles; the loose trash in boxes and to remove tjhem 


I 
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immediately after their accumulation; to keep the 
warehouse halls clear, the aisles cleared, and to see 
that nothing accumulated that would cause a fire; 
also to keep the aisles and windows open as re¬ 
quired bv the fire regulations.” (R. 27.) It was 
a practice at the plant to dispose of the accumulated 
trash, ashes, etc., by permitting the employees to 
take any of it that they could use. namely, ashes for 
the roads at their homes and the wood for kindling 
purposes, and whatever remained would be carried 
in the company’s own truck to the dump or to some 
place of disposal. It was immaterial with the 
manager how the refuse was disposed of as long as 
the buildings were rid of it. (R. 28-29.) Al¬ 
though it was not an actual assigned duty of 
Voehl’s to remove ashes or lumber, vet it was 
clearly evident from his general duties that he had 
to see that they were away from there and that the 
place was cleared up (R. 29-30), and it was not in¬ 
consistent with his regular duties to remove ac¬ 
cumulated ashes. 

In order to maintain a twenty-four hour a day 
service on his employer’s refrigerators Voehl had 
charge of the servicing either by taking care of the 
emergency calls himself from his home or have his 
men take care of them. (R. 23-24.) It was purely 
discretionary with him, in the exercise of his duties 
for his employer, and a telephone was installed 
in the employee’s home by the employer for this 
purpose. 
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Hours of employment 

Voehl’s regular daily working hours during 
the winter months were from 7.30 a. m. to 5.30 
p. m. and from 7.30 a. m. to 5.00 p. m. duripg the 
summer months, while his quitting time on Satur¬ 
days was 1.00 p. m. (R. 23^7.) His regular 
work did not include work on Sundays. His duties, 
however, being of the nature explained above j made 
him subject to call during any of the twenty-four 
hours of the day, Sundays included. The National 
Electrical Supply Company installed a telephone 

i 

in Voehl’s home for just such service and paid for 
its use. (R. 23,47.) In addition to answering these 
emergency calls after his regular working hours 

i 

and outside of his regular working days Voehl was 

i 

required to put in overtime work in the main- 

i 

tenance and operation of the warehouse. Voehl’s 
instructions were so broad and general in thi$ con- 

l 

nection that he was not confined to his regular week¬ 
day working hours. The plant would very joften 
have such an accumulation of trash and crating 
that it would become necessary for Voehl to put in 
overtime, including Sundays, to rid the buildijng of 
the refuse. This was especially true on Saturdays, 
due to a gradual accumulation over the entire week. 
In order to see that the plant was properly main¬ 
tained McCrea, the general manager, would make 
inspections each Monday morning, and, as MoCrea 
testified, “when least expected.” Voehl did not 
have to have special authority or specific insjtruc- 

tions to go to the warehouse after working houfs, or 

! 

i 
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on Sundays, for his employer had implicit confi¬ 
dence in him, since he had worked for this employer 
for sixteen years; Yoehl could exercise his own 
judgment in this respect whenever in his discretion 
he deemed it necessary for him to work overtime. 
(R 24-25, 47-48.) MeCrea made this very clear 
in answering a question put to him by the Deputy 
Commissioner, when he said: u * * * I know that 
Mr. Voehl did the job, and if it was necessary for 
him to work evenings he worked evenings and if it 
was necessary for him to work Sundays he worked 
Sundays, and when a man does his job I ask noth¬ 
ing further of him. All I ask is results, and as long 
as he does it, that is the end of it.” (R. 41.) 

Wages paid employee 

At the time of the accident in question Yoehl 
had been receiving a salary of $42.50 per week for 
his regular work and 75 cents per hour for his over¬ 
time work. (R. 24, 48.) His overtime pay was 
computed from the time he left his home until after 
he returned home. This extra time was not con¬ 
fined to ordered calls to customers’ homes but ap¬ 
plied as well to voluntary errands without specific 
authority. (R. 35, 48.) Yoehl was paid 5^ per mile 
for the use of his own machine while on business for 
his employer for special trips during his regular 
working hours as well as during his overtime work. 
The mileage charge was computed on his overtime 
service similar to the overtime pay— that is, from 
the time he left home until he returned home. (R. 
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24, 48.) Transportation at the rate of 5^ pet mile 
was not paid for trips to and from work durifig the 
week days, but it was paid for special services or 
errands. (R. 36.) Overtime and mileage charges 
of other employees were recorded by Voehl, as well 
as those of his own. Voehl would either hand in a 
memorandum stating the hours for which pay was 
claimed (R. 23, 31) and mileage covered by the em¬ 
ployees’ cars or he would obtain the cash out bf the 
petty cash fund which would later be replenished 
by his employer (R. 50.) 

Circumstances on day of injury 

| 

With Voehl’s duties, hours and time of employ¬ 
ment, wages, including payment for overtime;work 

i 

and transportation in mind, we find that the re¬ 
frigeration department of the National Electrical 
Supply Company had three times more business 
the week immediately before the accident than dur- 

" i 

ing the preceding weeks and that about 60 refrig- 

i 

erators had been unpacked in the three days |prior 
to the dav of the accident, w’ith the result that trash 

%j ✓ i 

i 

and litter accumulated faster than usual in the 
warehouse. (R. 26, 48.) Because of the unusual 
accumulation of trash Voehl felt that it was neces¬ 
sary to go down to the warehouse on the Sunday, 
the day of the accident, to clean away the debris to 
make the premises ready for inspection by the man¬ 
ager on the Monday morning following. (Rj 48.) 
Accordingly, Voehl left his home, located at 2nd and 


'i 

i 
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A Streets, Seat Pleasant, Md., at about 8.30 a. m. 
on Sunday, April 6,1930, in his own machine, tak¬ 
ing with him his brother-in-law, Hugh L. Finnigan. 
Yoehl had planned, after completing the duties re¬ 
quired of him by the exigencies of his employment, 
to bring with him on his return trip home two cans 
of ashes located upon his employer’s premises. 
(R. 15, 19.) To lift these heavy ash cans his 
brother-in-law, Finnigan, was requested to accom¬ 
pany him in order to relieve him of the strain in 
lifting. (R. 15.) Hauling away the ashes from 
his employer’s premises after he had completed 
the work for his employer was not inconsistent with 
his duties for the employer, and it resulted in a 
welcomed saving to his employer in the cost of haul¬ 
ing; the employer had no objection to their re¬ 
moval. (R. 27-28.) Yoehl on his trip to the plant 
took the usual route he travelled every day directly 
to the plant. (R. 20.) There is no evidence that 
he planned to go an any personal errands either 
en route to the plant or on his return trip home. 
(R. 16.) McCrea, his official superior, had great 
confidence in Yoehl’s honesty and integrity, and 
after knowing Yoehl’s plan on the day of the injury 
was asked by counsel for Yoehl, “Could he hand in 
a slip for the work that he had done on that Sunday 
and make a charge?” His answer was, “He 
could.” (R. 25.) When he was further asked 
whether Yoehl could make a charge for the mileage, 
McCrea said that he could. McCrea later reiterated 


13 


i 
i 

i 

i 

| 
i 

j 

i 
| 

his stand when he said that he would have recog¬ 
nized both charges. (R. 25.) 

ARGUMENT ON EACTS 

i 

The appellant in the statement of facts of his 
brief lays great stress upon the statement that the 
purpose of Mr. Voehl’s trip on the day of injury 
was “to get a load of ashes/’ without emphasizing 
the fact that the allusion thereto referred solely to 
the reason for taking Finnegan with him, and that 
the primary purpose of the trip was to enable Voehl 
to perform services for his employer at the ware¬ 
house. The obtaining of the ashes was purely d sec¬ 
ondary matter to be attended to after the employee 
had completed the necessary work required o^ him 
by reason of the exigencies of his employment. 
From the time Voehl left his house until the injury 

I 

occurred he was in a “duty” status, since he was 
en route to perform the first mission, which was 
a duty for his employer and for which Voehl! was 
entitled to claim wages and mileage from the time 
he left his house. On page 24 of the appellant’s 
brief the appellant again seeks to hang on tena¬ 
ciously to Finnegan’s testimony regarding his:trip 
with Voehl in order to support appellant’s conten¬ 
tion that Voehl was not on a mission for his em¬ 
ployer. It must be observed that this is the only 
evidence appellant relies upon and actually |the 
only supposed ground he has for setting aside the 
Deputy Commissioner’s award. Appellant did not 

80375—31-3 I * . j 
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present at the hearing one scintilla of evidence nor 
did it bring out in cross-examination any testimony 
contradicting Yoehl’s statement, and the other cor¬ 
roborating evidence showing that he was going into 
the plant to remove debris on the day he was in¬ 
jured, which statement was fully corroborated by 
both Mr. Finnegan and Mr. McCrea, the employer’s 
representative. 

Appellant later in his brief, under the heading of 
“Voehl’s Employment and Duties,” and then again 
under his subtitle “ Two-fold Character of Voehl’s 
Employment,” attempts academically to show that 
Yoehl had two separate employments with the Na¬ 
tional Electrical Supply Company, each distinct 
from the other, and making two individuals out of 
Yoehl. As referred to hereinbefore, Yoehl received 
oxe salary of $42.50 for oxe job which had many 
phases and was accompanied by a large amount of 

i 

discretion as to what his duties were and when he 
should perform them, which were gone into in de¬ 
tail at the hearing before the Deputy Commissioner 
to determine whether Yoehl had the right to go to 
the plant to clean away debris on the day of his 
injury. Use of his car by Yoehl and overtime work 
were not limited to refrigerator servicing solely but 
applied with equal permission to the maintenance 
of the plant. (R. 24-25.) Appellant further says 
that Yoehl claimed that whenever he made a Sun¬ 
day trip he would receive mileage and overtime 
pay. McCrea corroborated Yoehl’s claim when he 
said that he would recognize any charges made for 
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overtime and mileage for the day of the accident. 
(R. 25.) Specific instances of Voehl’s worlt on 
Sundays prior to the accident would not affect nor 
in any way be important when considering the Work 
he intended to perform on Sunday, April 6, 1930, 
so long as Yoehl had the general authority to do 
what he was doing. (R. 25.) 

ARGUMENT ON THE LAW 

j 

There are three questions of law presented in 
this case, namely: j 

1. The findings of fact made by a deputy com¬ 
missioner under the provisions of the District of 
Columbia Workmen’s Compensation Act referred 
to above are final and conclusive upon the court 
where there is any substantial evidence to support 
his findings. 

2. That the weight of authority in the Upited 
States is to the effect that injuries sustained by 
employees going to or returning from work Where 
the place of employment is fixed are not com¬ 
pensable as a general rule but that there are many 
exceptions to this rule, some of which are indicated 

i 

herein, and that the circumstances surrounding 
the injuries sustained by Mr. Yoehl were such as 
to cause his injuries to arise out of and occur ifi the 
course of his employment, since they fall within 
some of the exceptions noted. 

3. That injuries occurring on the public high- 

I 

ways in the nature of traffic accidents are com¬ 
pensable as arising out of .and occurring in the 
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course of employment where the employee at the 
time of his injuries is performing a service for his 
employer which w’ould fall within one of the excep¬ 
tions mentioned in paragraph 2 above. 

1. The findings of fact made by a deputy commissioner 
under the provisions of the District of Columbia 
Workmen’s Compensation Act referred to above are 
final and conclusive upon the court where there is 
any substantial evidence to support his findings 

It is a well-established and fundamental rule of 
law in compensation eases that the facts found by 
the compensation administrator or board are not 
revievrable upon appeal where there is any evidence 
to support the findings so made, and the courts 
have consistently refused to disturb the findings 
of fact unless it is clearly shown that they are not 
supported by any evidence, and for that reason are 
not in accordance with law. The compensation act 
in force in the District of Columbia permits no 
review of the facts de novo in the Supreme Court 
of the District of Columbia, nor does the Act per¬ 
mit the Court to weigh the evidence where more 
than one inference may be drawn therefrom, to 
arrive at a different conclusion from that found by 
the compensation administrator, except, as indi¬ 
cated above, where there is no evidence whatever 
to justify the findings of fact. 

The law is well settled in this respect in this ju¬ 
risdiction in the case of New Amsterdam Casualty 
Company v. Noage, Deputy Commissioner ( Ct. App. 
D. C. 1931), 46 Fed. (2d) 873; 59 W. L. R. 91, and 
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the case of Hoage, Deputy Commissioner, v. Murch 
Brothers Construction Company (Ct. App. ij). C. 
1931), 50 Fed. (2d) 983; 59 W. L. R. 552. To the 

i 

same effect are the following cases: Obrecht-Lynch 
Corp. v. Clark, Deputy Commissioner (D. C.lMd. 
1929), 30 Fed. (2d) 144; W. J. McCahan Sugar 
Ref . & Molasses Co. v. Norton, Deputy Commis¬ 
sioner (C. C. A. 3, 1930), 43 Fed. (2d) 505^cer¬ 
tiorari denied 51 S. C. R. 212; Northwestern Stev- 
vedoring Co. v. Marshall, Deputy Commission 
(C. C. A. 9,1930), 41 Fed. (2d) 28; Gunther v. V. S. 
Employees’ Compensation Commission and Pills- 
bury, Deputy Commissioner (C. C. A. 9, 1930), 41 
Fed. (2d) 151; Wheeling Corrugated Co. v.| Mc- 
Manigal, Deputy Commissioner (C. C. A. 4, 1^30), 
41 Fed. (2d) 593. j 

2. That the weight of authority in the United States is 
to the effect that injuries sustained by employees 
going to or returning from work where the pla[ce of 
employment is fixed are not compensable as aj gen¬ 
eral rule, but that there are many exceptions to 
this rule, some of which are indicated herein; and 
that the circumstances surrounding the injuries 
sustained by Mr. Voehl were such as to cause his 
injuries to arise out of and occur in the course of 
his employment since they fall within some of the 
exceptions noted 

The appellees admit that had the injuries occured 
to Mr. Voehl while en rounte to his regular place of 
employment during the regular week-day service 
of employment where his hours were from 7.30 h. m. 
to 5.30 p. m., he would not be entitled to receive 
benefits provided under the District of Columbia 
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Workmen’s Compensation Act until lie had arrived 
upon the premises of his employer. 

The general rule in cases of this kind is so well 
established in the United States that as a matter 
of fact it is hardly contested anywhere; and that 
rule, which will be exemplified in the cases ap¬ 
pearing in the American Digest System, Key No. 
375 (2), “Injuries received while going to or from 
work,” is to the effect that an employee is not 
under the protection of a compensation law while 
en route going to or returning from work, and that 
protection under the law applies only when the em¬ 
ployee has reached the premises of' the employer, 
and he remains protected by the Act until he re¬ 
moves himself from the employer’s premises. 
There are certain exceptions to this general rule, 
some of which are given below, with eases sup¬ 
porting the exceptions appellees believe to be perti¬ 
nent to the issue in this case. The exceptions to 
the general rule noted below do not constitute the 
only exceptions but are the ones most frequently 
met with in the administration of compensation 
laws. 

1. An employee is protected where* by reason of 
an inherently dangerous approach to the employ¬ 
er’s premises he is subjected to an additional hazard 
while en route reaching those premises. Cudahy 
V. Parramore, 263 U. S. 418. 

2. Where the employee is furnished transporta¬ 
tion at the expense of the employer, he is under the 
protection of the compensation law at all times 
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going to or returning from work while in such 

i 

conveyance. 

3. If the employee is paid from the time he 
leaves home until his return thereto, he is entitled 

. i 

to compensation for injuries sustained fronl the 

i 

moment he leaves his home until his return thereto. 

4. Where the employee sets about on a special 
errand for the employer, he is entitled to the! pro¬ 
tection of the compensation law from the time he 
leaves his home until his return thereto, without re- 
gard to whether or not he is paid extra for such 
special service. 

i 

5. Where the employee has no fixed place of jbusi- 
ness, such as a salesman, he is covered by the' com¬ 
pensation law en route from his home to his first 
customer or his return home from his last customer. 

i 

6. An employee is likewise protected by the! com¬ 
pensation law when he is obliged to make emergency 
calls or to perform work at his employer’s pl^ce of 
business at times other than during his regular 
working hours, from the time he leaves his home 
until his return thereto. 

The following cases are selected at random; from 
a large number of cases because they are illustra¬ 
tions of the application of the various exceptions 
to the general rule. 

j 

Employees furnished transportation by emplojyer 

j 

Defendants agreed with their employees 
that they would pay them in addition to their 
regular wages 90 cents each day as trahspor- 


I 

i 
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tation charges to and from the place of em¬ 
ployment. Defendants arranged with one 
of the workmen who had an automobile to 
take the others. Defendant’s work began 
when he boarded the automobile at Willi- 
mantic and continued during the trip and 
during the w^ork at Stafford Springs and un¬ 
til he reached home on the return trip to Wil- 
limantic. Transportation to and from his 
work was incidental to his employment. 
While returning from w*ork, the automobile 
collided with a train and the workmen, in¬ 
cluding the driver, were killed. Held, in an 
action by the widow of a workman for com¬ 
pensation under the Workmen’s Compensa¬ 
tion Act, that the injury was one arising out 
of and in the course of the employment.— 
S^uanson v. Lathem & Crane (Conn. 1917), 
101 A. 492. 

Respondent’s husband resided at Bis¬ 
marck, North Dakota. He was in the em¬ 
ploy of the relator whose principal place of 
business was at Minneapolis, Minnesota. 
He received a salary and traveling expenses 
excepting board while he was at home. His 
duties were to solicit the shipment of cream 
from west of the Missouri River to the rela¬ 
tor for sale on commission. While on his 
w y ay home from his field of labor on Sunday 
morning, he came to his death by accidental 
drowning \yhile attempting to cross the Mis¬ 
souri River in a rowboat. Held that his de¬ 
pendents are entitled to recover compensa¬ 
tion under the Minnesota Act.— State ex rel. 
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McCarthy Brothers Co . v. Circuit CouH of 
Hennepin County, 169 N. W. 274. 

Injury to county employee while feeing 
transported home from his work as provided 
by contract of employment in an automobile 
customarily used by the owner for |such 
emergencies at foreman’s request thpugh 
not under contract to do so. Held to have 
arisen within period of employment! and 
while doing something incidental to | it.— 
Rock County v. Industrial Commission, 200 
N. W. 657 (Wis. 1924). ] 

The employer furnished transportation 
“to the job and back again” to his employees 
from one town to another. The convey¬ 
ance was provided by the employer, and 
while the conveyance was proceeding from 
the place of work to their home, it was 
struck by a railroad engine, and the em¬ 
ployees injured and killed. Held injuries 
to employees vrhile being carried to j and 
from work in conveyance provided by| em¬ 
ployer pursuant to contract of employment 
were received in course of employment.— 
Vogel’s Case, Duerte’s Case, Antonio’s 
Case (Mass. 1926), 153 N. E. 175. 

Where employer furnished auto transpor¬ 
tation to and from place of work, injury to 
employee while riding back from work held 
compensable under Alabama Compensation 
Act as injury arising in course of employ¬ 
ment because it was incident to and part of 
the relation of master and servant .—Jett v. 
Turner (1926) Supreme Court of Alabama 
(IDiv. 418), 215 Ala. 352. j 


i 
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Where a building contractor who as part 
of employment contract agreed to transport 
carpenter to and from work, and on one 
occasion arranged to have the carpenter ride 
with a fellow employee, K, in K’s automo¬ 
bile, and K, after proceeding part of the 
distance,, left his car in a garage for repairs, 
and thereafter car secured by K from 
garage, driven by garage employee, over¬ 
turned and fatally injured carpenter. Held 
that injury arose out of and in the course 
of the carpenter’s employment.— Littlefield's 
Case (Maine 1927), 136 A. 724. 

If the employee is injured while riding in 
a conveyance whieh he is required, or as a 
matter of right is permitted to use by virtue 
of the contract, the employer is liable under 
the portion of the rule herein above 
quoted .—Taytor v. Gulf Refining Co . (La. 
1929), 122 8.162, 

The rule has been established “That the 
employer’s liability in such cases depends 
upon whether the conveyance has been pro¬ 
vided by him, after the real beginning of the 
employment, in compliance with one of the 
implied or expressed terms of the contract 
of employment, for the mere use of the em¬ 
ployees, and is one which the employees are 
required, or as a matter of right permitted, 
to use by virtue of that contract,” * * * 
although the decedents, at the time of the 
aeeident, had not actually commenced their 
work upon the Tobacco Plantation of the 
defendant company, it is plain that their 
transportation was a part of the contract of 


23 


employment with this defendant .—Scania v. 
American Sumatra Tobacco Co 105 Al 346. 

Employees paid from time they leave home until their 

return thereto 

In this case the employee was required to 
make nightly trips to his employer’s mine in 
order to start the pumps so that the water in 
the mine would be removed from the mine 
when the work was resumed in the morning. 
The employee lived about 1,200 feet from the 
mine and walked to and from the mine On the 
tracks of the Pennsylvania Railroad Com¬ 
pany. About ten o’clock in the evening em¬ 
ployee took his lantern, went from his home 
to the mine,, started the pumps, and while 
returning on the tracks he was killed by a 
railroad engine. He was paid by the hour 
for his work at the mine during the day, and 
received extra pay for starting the pumps at 
night; for the latter he kept his own tim0 and 
turned it in every two weeks; the amount 
thereof was not shown. It is inferred that 
he charged the actual time used from his 
home on the errand until his return thereto. 
It was held that he was furthering his mas¬ 
ter’s business not only while starting the 
pumps but while traveling to and from home, 
and the injury causing death received While 
going home was compensable .—Cymbor v. 
Binder Coal Co. (Pa. 1926), 132 A. 36^. 

A carpenter who lived in a town some dis¬ 
tance away from his place of employment was 
injured while returning to work after having 
received permission from the employer to go 



to his home town to vote. His pay started as 
usual at 8.00 a. m. which was the hour his 
employment usually began while the polls 
did not open until 9.00 a. m. He was pro¬ 
ceeding en route to his place of employment 
and had reached a point about five miles 
from his work when he was injured at about 
9.20 a. m. It was held that the employee 
had reached a point on the main highway 
where the customary route to place of his 
employment lay, and it was then past the 
hour when his pay began. He was on the 
same highway which he would have taken 
had he gone directly from his home to his 
place of employment. The case was held 
compensable since he was in a pay status 
at the time his injury was received under 
circumstances which entitled him to the 
benefits of the compensation law .—Oilmen 
v. Adams Bros . (Conn. 1929), 146 A. 825. 

Employees sent on special errands by employer 

Where an engineer during his vacation, 
but while in the pay and subject to the em¬ 
ployer’s call, went to inspect a pumping sta¬ 
tion more or less voluntarily but under gen¬ 
eral instructions of the employer, to increase 
his efficiency as an employee, and was in¬ 
jured in an automobile accident on his jour¬ 
ney homeward, his widow was entitled to 
compensation for his death, the Court hold¬ 
ing that death was caused by an accidental 
injury occurring in the course of his employ¬ 
ment .—Messer v. Manufacturers’ Light & 
Heat Co. (Pa. 1919), 106 A. 85. 
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A mechanic, subject to call at any time, 
who was sent out to see about a battery and 
at the same time, on his way back, stopped 
for lunch and was injured after lunch while 
on his way to employer’s business is held 
to be injured while in the course of hi? em¬ 
ployment and thus entitled to compensa¬ 
tion.— Consolidated Undemvriters v. Breed¬ 
love , 265 S. W. 128 (Tex. 1924). j 

Respondent resided in the city of St. Raul; 
he was in the employ of the relator whose 
principal place of business was in the city 
of Minneapolis. His duties required! him 
to go about the city after office hoursj He 
was sent upon a special errand which re¬ 
quired his presence out several miles from 
the office until ten o’clock at night. He was 
returning to his home when injured. Held 
that under the showing, he was at the;time 
of his injury where his duties called bqm in 
the course of his employment and is entitled 
to compensation.— Reese v. National Surety 
Co. of New York (Minn. 1925), 203 H. W 
442. (Syllabus by the Court.) 

In this case decedent had been workirig for 
many years as outside salesman, calling on 
customers, taking orders, and selling goods. 
He was required to report each morning for 
duty at the company’s store. On day <if his 
death he was instructed by one of the com¬ 
pany’s executives to return to the store that 
night after dinner to unlock the door to ad¬ 
mit an electrician. In accordance with his 
usual custom, decedent left the store on the 
date mentioned at about five o’clock, iwent 
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home, had his dinner, and returned to the 
store, unlocking the store and allowing elec¬ 
trician to enter, and remained there from 
7.00 to 10.00 p. m. He then locked the store, 
boarded a street ear, and on his way home, 
while transferring from one car to another 
slipped and fell on the street, sustaining in¬ 
juries from which he died. The Court in 
part states >“ The rule generally known as 
the going and coming rule has been consid¬ 
ered and applied by this Court in numerous 
cases where the person injured was em¬ 
ployed to perform service at or in a particu¬ 
lar plant, or upon particular premises, and 
the injury claimed to be compensable was 
inflicted while he was going to or returning 
from his place of employment, or where the 
employee had left the place of employment 
on an errand personal to himself. The gen¬ 
eral rule, subject to many exceptions how¬ 
ever, is that injuries inflicted under the fore¬ 
going circumstances are not compensable. 
* * * As the Commission held, the -evi¬ 
dence here proves that this was not the ordi¬ 
nary case of an employee being injured while 
following the usual custom of going to or 
coming from the place where he works; on 
the contrary, it shows beyond doubt that de¬ 
cedent was injured while returning from a 
special errand which he was performing un¬ 
der the direction of his employer, and which 
required him to leave his home at night, 
after regular working hours, and called for a 
service outside of his regular duties as a 
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salesman, the sole purpose of which Was to 
help his employer in the latter’s business; 
and it was because of the relationship of 
employer and employee that the one re¬ 
quested the service and the other rendered 
it .”—State Compensation Insurance Fimd v. 
Industrial Accident Commission of Califor¬ 
nia (1928), 264 P.514. 

Where employee who left his work aj little 
before quitting time and at foremanj’s re¬ 
quest, went out of his way in going I home 
on a special errand to deliver message to an¬ 
other employee whose services were needed 
at the plant, was run down by automobile 
while crossing street on his way to deliver 
the message, injury was compensable j since 
he was engaged in furthering the interest of 
his employer when injured .—Maryland Cas¬ 
ualty Co. v. Long, Ct. of Civil Appeals 
(Texas, Aug. 15, 1928), 9 S. W. (2d) 458. 

Injuries to sales engineer occurring while 
he was on his way to employer’s office on 
Sunday morning as directed arose out of the 
employment. The sales engineer’s superior 
on previous day had instructed the sales en¬ 
gineer and another employee to meet at em¬ 
ployer’s office on Sunday morning fojr con¬ 
ference with reference to certain business 
trip. The other employee called for the 
sales engineer about 10.30 Sunday morning, 
and on the way to the office an accident re¬ 
sulted causing the death of sales engineer.— 
Merriman v. Manning, Maxwell, & Moore, 
Im. (Mich,, Get. .3,1930), 232 JKL W. 409. 
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Employees obliged to perform work other than during 

regular working hours 

A house detective for a large department 
store left her home on a Sunday morning 
and proceeded to a court to attend trial of 
a shop lifting case. On her way back home 
a motor cvcle ran her down, fractured her 
wrist. Upon appeal from an award in her 
favor carrier said that her employment did 
not require her to work upon the street and 
that her work was ended when she left the 
court. The appellate division affirmed the 
award, however, with opinion distinguishing 
the usual rule applicable to plant workers 
traveling home after completing the day’s 
work, and an employee traveling on a special 
errand. “ Of that journey to the court the 
homeward journey was a necessary counter¬ 
part.” Upon further appeal the New York 
Court of Appeals affirmed the appellate divi¬ 
sion without opinion .—Gibbs v. Macey and 
Co. 214 App. Div. 335; 242 N. Y. 551. 

In Martin v. Card and Co., 193 App. Div. 
6 (N. Y. 1920), the employee, whose business 
it was on Sundays to go to the employer’s 
factory to look after fires, lights, etc., and to 
see that things were in working order for 
Monday, used his own personal car on a Sun¬ 
day to go after spark plugs for his employ¬ 
er’s truck. While cranking his own Ford 
car it back-fired causing fracture of wrist. 
Held, injury arose out of and in course of 
employment since the use of his own car was 
in a job he started to do for his employer, to 
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the employer’s advantage and with no pe¬ 
cuniary gain for himself. 

Where an employee, by reason of the 
terms of his employment, is subject to emer¬ 
gency calls, he is covered by the Compensa¬ 
tion Act from the time he leaves his home 
in response to such calls.— Linnane v. Aetna 
Brewing Co., 99 A. 507. j 

Injury to a permanent fireman ^vhile 
alighting from a street car on way hoihe to 
midday meal, while subject to fire calli and 
on duty 24 hours a day, and required to 
answer alarms for fire if sounded while he 
was at his meals, Held to arise out of and in 
the course of his employment.— Fogg's Case, 
132 A. 129. * ' | 

In the following case the Court discusses 
the exceptions to the general rule that an 
employee is not protected going to or re¬ 
turning from his employment as follows: 
“This general rule is subject to certain defi¬ 
nite classes of exceptions. They are well set 
forth in Whitney v. Hazard Lead Works et 
ah, 136 A. 105. Four of them may be noted: 
(1) Where the employment requires the em¬ 
ployees to travel on the highway; (2) Where 
the employer contracts to and does furnish 
transportation to and from work; (3) Where 
the employee is subject to emergency j calls 
as in the case of the fireman; (4) Where the 
employee is using the highway in doing 
something incidental to his employment with 
the knowledge and approval of the; em¬ 
ployer.”— Raw son's Case (Maine 1928), 
140 A. 365. 
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On failure of deceased, employed as a 
truck driver by defendant, owning a dairy, to 
appear at plant in time to load his truck due 
to fact;that he overslept, defendant’s son, 
who was employed by his father at plant 
under duty to see that plant was operating 
properly, took defendant’s automobile and 
drove to truck driver’s home at 2.00 a. m., 
awoke him, had him dress, and was driving 
him back to the plant when an accident oc¬ 
curred in which both were killed, held where 
servant is required to be in a particular con¬ 
veyance at the time as an incident of the em¬ 
ployment in furtherance of his master’s 
business, and is injured, he is entitled to 
compensation .—Van Gee v. Courts, 169 N. 
E. 370 (N. Y. Ct. of Appeals 1929). 

It will be plainly evident from the cases cited 
above that the circumstances surrounding the trip 
made bv Mr. Voehl on Sunday April 6, 1930, indi- 
cate clearly that from the moment he left his home 
en route to his place of employment he was in a 
“duty” status and intent upon the business of his 
master, and his injuries, as above related, while 
going about his master’s business, arose out of and 
in the course of his employment. At the time that 
he sustained his injuries he was performing a duty, 
under general authority conferred upon him by 
his employer, which was in the nature of a special 
errand to his employer’s premises to perform a 
particular and necessary duty required by the exi¬ 
gencies of his employment and as a consequence of 
special conditions arising on the employer’s 
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premises due to an unusually large accumulation 
of debris, which he was required to remove prior 
to inspection on the next day, the following Mon¬ 
day morning. Another factor bringing him within 
the exceptions as above noted, which is particularly 
important, is the agreement between Mr. Voehl 
and his employer with reference to overtime pay 
and mileage for the use of his car, which the j evi¬ 
dence shows he would have been entitled to receive 
for the particular service rendered on Sunday, 

i 

April 6, 1930, and it is appropriately emphasized 
that overtime pay at the rate of 75 cents per bour 
and mileage at the rate of 5 cents per mile we£e to 
be computed from the moment he left his home 
until his return thereto . j 

The evidence in this case indicates clearly that the 
employer considered Mr. Voehl at the time of injury 
was acting within the scope of his authority! and’ 
entirely within the discretionary powers vested in 
him by the employer and that the injuries were 

i 

sustained under the circumstances unmistakably 
showing that thev arose out of and occurred in 
the course of his employment. 

In this connection it is desired to cite the fol¬ 
lowing case decided by the Supreme Judicial Court 
of Maine, October 1,1925 : 

Who better than the employer would know 
whether an employee is 4 ‘doing his regular 
work” at the time when an accidental injury 
occurred? Since the employer admits^ and 
the Chairman of the Industrial Accident 
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Commission has found, no fraud appearing, 
that the petitioner received his injury in the 
course of his employment, we are not dis¬ 
posed to differ from that admission and find¬ 
ing. Beers’s Case, 130 A. 350. 

A gardner’s daytime employees took turns 
in going from their homes to his greenhouse 
at night to regulate its temperature by ad¬ 
justing its fires, receiving therefor $2.00 a 
trip. One night an automobile or a street car 
killed one of them while returning to his 
home from the greenhouse. The Appellate 
Division affirmed an award to his widow 
and children, unanimously and without opin¬ 
ion, two justices concurring on the ground 
that the employer had admitted that the em¬ 
ployee had been injured performing his reg¬ 
ular occupation. Upon further appeal the 
Court of Appeals of New York affirmed the 
Appellate Division. Jessup v. Wrigley, 250 
N. Y. 563. 

3. That injuries occurring on the public highways in the 
nature of traffic accidents are compensable as aris¬ 
ing out of and occurring in the course of employ¬ 
ment where the employee at the time of his injuries 
is performing a service for his employer which 
would fall within one of the exceptions mentioned 
in paragraph 2 above 

The Appellant in its brief lays great stress upon 
a letter written by the Appellee, R. J. Hoage, 
deputy commissioner, on July 2,1930, in which ref¬ 
erence was made to the injury sustained by Mr. 
Yoehl as having arisen out of “traffic hazard,” and 
for that reason the injuries were not compensable. 
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The letter in question, copy of which is annexed to 
the bill of complaint filed below is not in the nature 
of a finding which appellant would have us believe 
if we read page three of its brief. 

At the time the letter in question was written no 
claim for compensation had been filed, no evidence 
had been introduced, and there was nothing pre¬ 
sented clearly showing that the employee was per¬ 
forming service for his employer at the time of] his 
injuries. The letter was not written in the per¬ 
formance of any authorized function of the deputy 
commissioner and therefore can have no forck as 
a determination of any fact or right. All the facts 
showing that Mr. Voehl was acting within the scope 
of his authority were brought out in detail atj the 
hearing held December 11, 1930, before Appellee 
R. J. Hoage, deputy commissioner, so therefore 
whatever misleading or erroneous statements may 
appear in the said letter, which is entitled td no 
weight whatever either as expressing the opinion 
of the deputy commissioner, R. J. Hoage, on the 
merits of this case, or as a statement of the j law 
applicable to the circumstances which were subse¬ 
quently adduced at the hearing, it can not have 

i 

any important bearing upon the compensation 
order subsequently issued. 

At one time in the early administration of Com¬ 
pensation laws in the various states there j was 
adopted what was then known as the “ Commonalty 

i 

Doctrine,” in which the rule was followed Ithat 
injuries occurring on public highways while an 
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employee was acting in the course of his employ¬ 
ment did not “arise out of the employment,” and 
consequently the employee was not entitled to com¬ 
pensation. This doctrine lead to so many injus¬ 
tices, particularly where employees performed no 
service except upon the public highways, that it 
was repudiated in practically every state and in 
England. So far as is known there is only one 
state giving any recognition to this doctrine, 
namelv, Massachusetts. In that state it has been 
held by majority of decisions that street accidents 
of all kinds do not arise out of the employment; 
however, Massachusetts has not been consistent in 
this respect, and this inconsistency is clearly shown 
in Keaney’s Case, 122 N. E. 739, and Morans Case, 
125 N. E. 591, where street injuries growing out of 
traffic hazards were held to “ arise out of the em¬ 
ployment.” 

In the administration of the District of Colum¬ 
bia Workmen’s Compensation Act, which Act is an 
adaptation to the District of Columbia of the Long¬ 
shoremens and Harbor Workers’ Compensation 
Act of March 4, 1927, the decisions in the state of 
New York, above cited, from whence our present 
Act was adopted, are of especial force and value. 
In applying the law, therefore, to the present case 
we have sought particularly to ascertain the con¬ 
struction placed thereon in the state of New York. 

The old “Commonalty Doctrine” does not obtain 
in New York State, which can readily be observed 
in the cases cited and by consideration of innu- 
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merable cases decided by the New York Court of 
Appeals in the past twelve years. This doctriiie is 
likewise obsolete in the great majority of other 
states, so that it can be stated that injuries arising 
out of traffic hazards occurring on the public high¬ 
ways to an employee in the course of his employ¬ 
ment likewise arise out of the employment. 

j 

Workmen’s Compensation Act protects 
an employee passing along the streets \yhen 
on his master’s business if the work involves 
perils of street, strange, unanticipated, | and 
infrequent tho they may be, and injuries 
therefrom arise out of the employment. 
Katz v. Kadans Co . (N. Y. Ct. of App. 1922), 
134 N. E. 330. See also Roberts v. jf. F . 
Netvcomb & Co. (N. Y. Ct. of App. 1^23), 
234 N. Y. 553; 138 N. E. 443. j 

The rule is stated in England in the case of J ten¬ 
nis v. White & Company, 1917 Appeal Cases 479, as 
follows: 

If a servant in the course of his master’s 
business has to pass along the public street, 
whether it be on foot or on a bicycle or bn an 
omnibus or car, and he sustains an accident 
by reason of the risks incidental to the 
streets, the accident arises out of as w^ll as 
in the course of his employment. The! fre¬ 
quency or infrequency of the occasion on 
which the risk is incurred has nothing to do 
with the question whether an accident re¬ 
sulting from that risk arose out of the em¬ 
ployment. 


i 
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The argument of the Appellant that Mr. Voehl’s 
injuries on Sunday, April 6,1930, did not arise out 
of and occur in the course of his employment be¬ 
cause the injuries were due to a “traffic hazard” is 
simply not based upon the general rule adopted in 
the administration and construction of compensa¬ 
tion laws throughout the United States, and more 
particularly is not the rule in New York State but 
was an antiquated doctrine followed by a few states 
in the early administration of workmen’s compen¬ 
sation law, a doctrine which has been found entirely 
out of harmony with the beneficial aspect of com¬ 
pensation legislation and entirely unworkable and 
impracticable. It was discarded by the majority 
of states and in England at least fifteen years ago. 

THE LOWER COURT DID HOT ERR IN DENYING THE 
APPLICATION OP THE PLAINTIPF FOR A STAY OF PAY¬ 
MENTS OF COMPENSATION PENDING FINAL DECISION 
OF THIS CAUSE BY THE APPELLATE COURT 

The appellant in this case requested the lower 
Court to stay payments of compensation to the 
appellee, Karl F. Voehl, pending the determina¬ 
tion of its appeal which the lower Court refused 
to grant. To support his request appellant states 
that Voehl owns no property in the District of Co¬ 
lumbia, and only a small equity in his dwelling 
in Maryland and a small amount of personal effects, 
and that he is in such a condition that recovery 
of compensation paid to him would not be pos¬ 
sible. (K. 60.) 
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The pertinent part of the compensation law yith 
reference to stays of this character will be found 
in Section 21 (b) of the District of Columbia 
Workmen’s Compensation Act which provides in 
part as follows: 

The payment of the amounts required by 
an award shall not be stayed pending fined 
decision in any such proceeding unless tipon 
application for an interlocutory injunction 
the Court, on hearing, after not less than 
three days’ notice to the parties in interest 
and the deputy commissioner, allows the stay 
of such payments, in whole or in part, where 
irreparable damage would otherwise ensue 
to the employer . The order of the court al¬ 
lowing any such stay shall contain a specific 
finding, based upon evidence submitted to 
the court and identified by reference thereto, 
that such irreparable damage would result 
to the employer, and specifying the nature 
of the damage . (Italics supplied.) j 

i 

It is the primary object of the Compensation Act 
to provide that payments of compensation shall be 
made periodically and promptly. The intehtion 
of Congress in this respect is clearly shown ip the 

above quotation and in Section 14 of the Act, which 

i 

reads in part as follows: 

(a) Compensation under this Act shall be 
paid periodically, promptly, and directly 
to the person entitled thereto, without an 
award, except where liability to pay Com¬ 
pensation is controverted by the employer. 
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* * * (f) an y compensation, pay¬ 
able under the terms of an award, is not paid 
within ten days after it becomes due, there 
shall be added to such unpaid compensation 
an amount equal to 20 per centum thereof, 
which shall be paid at the same time as but 
in addition to such compensation, unless re¬ 
view of the compensation order making such 
award is had as provided in section 21. 

The only time payments of compensation are 
withheld during the pendency of an equity proceed¬ 
ing is where the Plaintiff can show by evidence sub¬ 
mitted to the Court in the manner outlined above 
that irreparable damage will result to the employer 
by reason of the award. 

The spirit and purpose of the Act is to provide 
immediate relief, in the form of weekly payments 
of compensation, for injured employees and their 
dependents. The administration of the law in the 
effectuation of this purpose is committed to the 
Commission and its deputies. The provision 
quoted above (Sec. 21, b) is manifestly intended, 
as it is appropriate, to safeguard and preserve to 
the beneficiaries of the Act the immediate relief so 
administratively ordered. It is well known that 
the vast majority, in fact practically all, of those 
workers for whose relief the District of Columbia 
Compensation Act was passed, are without prop¬ 
erty and would be unable subsequently to return 
the weekly compensation payments made there¬ 
under, for the reason that the money would have 


I 
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been necessarily expended in providing the necessi¬ 
ties of existence, which is the purpose for which 

i 

such payments are made. The law clearly recog¬ 
nizes the existence of this condition, and the pro¬ 
vision quoted above is obviously intended to pro¬ 
tect the necessary aid to the continued existence of 
the injured employee and his dependents thus pro¬ 
vided and administratively ordered. If the em¬ 
ployer could secure a stay of payment pending 
final decision by the Court by merely showing the 
inability of the employee to return compensation 
benefits, he could in practically every case cut off, 
pending appeal, this necessary relief which the Act 
provides, and thus defeat the very purpose of the 
Act; and it can be seen that many frivolous hnd 
meritless appeals would result. It would seem to 
be not open to doubt that the law in so careftilly 
providing that stay of payment should not be 
allowed except upon the clear showing and j the 
responsible judicial determination that “irrepara¬ 
ble damage” would ensue to the employer, must 
have contemplated some other consequence toj the 
employer than the mere inability of a great jcor- 
poration to collect back from one of its injtLred 
employees or his dependents such weekly compen¬ 
sation payments as might have been made under 
a compensation order pending final action by the 
court, for such inability could be shown in prac¬ 
tically every case and the provision thus be ten¬ 
dered of no effect and meaningless. 

i 

I 

i 

j 

i 

j 

i 

i 

! 
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In the case of O’Brecht-Lynch Corporation v. 
Clark, 30 F. (2d) 144, application was made in 
January, 1929, for a temporary stay of compensa¬ 
tion payments, and Judge Coleman ruled orally 
that the law apparently contemplated no stay in 
ordinary routine periodical payments, and that the 
payment of a mere iveekly sum under an award by 
the Deputy Commissioner would not work irrepar¬ 
able injury within the meaning of Section 21 (b) 
of the Longshoremen’s and Harbor Workers’ Com¬ 
pensation Act. 

In the case of M. P. Smith <£■ Sons Co., Inc., v. 
Locke, Deputy Commissioner, et ad., E-5585, in the 
eastern district of New York, Judge Campbell in 
an opinion handed down August 25, 1931, and not 
yet reported, said: 

The plaintiff, in order to secure an in¬ 
terlocutory injunction, was bound to show 
that it i would suffer irreparable damage if 
the payment of the award was not 
stayed. * * * 

This it has not done as it is not sufficient to 
show even that the plaintiff would, because 
of the financial condition of the one to whom 
the award was directed to be paid, be unable 
to recover the amount paid if successful, but 
the plaintiff under the law was bound to 
show a damage which the plaintiff will not 
be able to stand, and there is no such show¬ 
ing of any such facts. 

The question of temporary stay of compensation 
payments has arisen in many cases throughout the 
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United States under the Longshoremens and Har¬ 
bor Workers’ Compensation Act, which is the law 
adopted by Congress for the District of Columbia, 
and the Courts have quite generally refused to Stay 
the periodical payments of compensation ordered 
by the Deputy Commissioner, particularly where 
the employee is totally disabled and unable to earn 

i 

a livelihood. In the present case the employee is 
totally disabled for work, and is wholly without 
means of support and has been so since Aprjd 6, 
1930. Moreover, the Appellant in this case has 
made no payments of compensation whatever to 
the Appellee Voehl. 

i 

CONCLUSION 

I 

In conclusion it is respectfully stated thatj the 
evidence presented before the deputy commissioner 
administering the compensation act, as reported 
in the transcript of record filed in this case, shows 
unequivocally that Mr. Karl F. Voehl, the em¬ 
ployee, was engaged upon a mission for his ! em¬ 
ployer on Sunday, April 6,1930, in the nature of a 
special errand under general authority vested in 
him by his employer, and under a general agree¬ 
ment with the employer with respect to overtime 
pay and mileage allowance for the use of his Own 
personal car while engaged in this mission.! It 
further appears that Mr. Voehl was a trusted em- 
ployee of over sixteen years’ faithful servicej for 
this employer and that it had been his custom in 
the past to perform similarly similar missions. 
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Moreover, the employer in his testimony gave full 
approval and ratification of the acts of this em¬ 
ployee on the day he sustained his injuries, stating 
that this special mission was entirely within the 
scope of the employment of Mr. Voehl, and such 
overtime and mileage charges as he would have 
submitted would be honored. 

The evidence presented in this case is not contra¬ 
dictory; it admits of no conclusion other than the 
clear and positive statement that Mr. Voehl’s in¬ 
juries arose out of and in the course of his em¬ 
ployment. The deputy commissioner so found, and 
under the law in this jurisdiction, as shown by 
the reported cases, his findings of fact concerning 
the incidents of the employment are conclusive 
upon this honorable court. His findings are fully 
supported by substantial evidence. 

The deputy commissioner in determining that 
the injuries in this case arose out of and in the 
course of the employment correctly applied the 
law, since this is clearly a case falling within most 
of the exceptions to the general rule discussed, 
and this is a case amply supported by authorities. 

It is desired at this juncture to direct the court’s 
attention to Section 20 of the District of Columbia 
Workmen’s Compensaion Act, which provides in 
part as follows: / 

In any proceeding for the enforcement of 
a claim for compensation under this Act it 
shall be presumed, in the absence of substan¬ 
tial evidence to the contrary—(a) That the 
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claim comes within the provisions of the 
Act. * * * | 

i 

The Appellant not only failed to offer any Evi¬ 
dence tending to rebut the claim of Mr. Voehl but 
fell entirely short of offering any “ substantial evi- 

i 

dence to the contrary.” In fact, the evidence 
might properly be said to be one sided in favor of 
the injured workman. 

With reference to the lower court’s refusal to 
grant a preliminary injunction stopping payments 
of compensation, all that will be said is that the 
Court acted upon a matter entirely within its dis¬ 
cretion. Unless an abuse of discretion is shown its 
action should be affirmed. Moreover, the Appel¬ 
lant failed to predicate its motion upon prbper 
grounds and its position was entirely without 
merit. j 

The Appellees respectfully submit that the decree 
in the Court below should be affirmed, with costs. 

Leo A. Rover, j 

j 

United States Attorney, 

John J. Wilson, j 

Assistmt United States Attorney, 
Attorneys for R . J. Hoage, Deputy Commissioner 
U. S. Employees' Compensation Commission, 
Appellee. 

Israel J. Mendelson, 
Attorney for Karl F. Voehl , AppelUe. 
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